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CURRENT TOPICS. 





The Daily Register of New York, refers ed- 
itorially to a case, in which a court of that 
city found occasion to rebuke a referee who 
was guilty of the improper, if not corrupt, 
practice, of intimating in advance to one of 
the cause what his decision would ke, in or- 
der to facilitate the collection of his fees be- 
fore the filing of his report, being induced 
thereto by a doubt as to the responsibility of 
the parties. The Jtegister, after heartily con- 
demning such a practice, proceeds to say 
that: 

A referee who values his position, his independ- 
ence and his reputation, and who looks forward to the 
business of the future, as well as to that of the day, 
will sometimes prefer to decline a reference rather 
than put himself in such a position; but, however 
allowable that arrangement be deemed, there can be 
no palliation for a secret understanding with one par- 
ty, nor any condemnation too explicit for intimating 
the nature of the intended report, as a means of col- 
lecting fees. 

Fortunately such an incident is rare, though not 
absolutely isolated; but its rarity ought the more to 
emphasize the principle itinvolves, Even if it do not 
amount to absolute corruption, it is almost equally 
pernicious. The facility for such sort of laxity is and 
always has been the curse of the profession. It has 
blighted the prospects and upset the careers of more 
men than any other one thing; and will continue to do 
so so long as temptation is stronger than integrity. It 
requires but little reflection or observation to show 
that the foundation on which all substantial success at 
the bar rests does not admit of such methods. 

While we heartily agree with our contem- 
porary that such a practice is unprofessional 
and deserves the severest reprobation, still we 
can not help seeing init the legitimate and 
natural outcome of a pernicious system. A 
referee is a deputy judge, and any arrange- 
ment which makes his emolument depend in 
any event upon the judgment he shall render, 
is a standing offer of a bribe to his integrity. 
It is hard enough, in the best estate, for 
poor human nature to preserve itself free 
from the influences of prejudice and pas- 
sion, and to do exact justice. It is in 
recognition of human weakness, and of 
this difficulty of being just, that the 
law has fenced the judicial office about with 
dignities and emoluments designed to raise it; 
above the vicissitudes of ordinary life. 

Vo).16—No. 5. 





The fee system, as applied to referee’s 
costs, is incongruous, however well adapted 
it may be to the end of compelling the unsuc- 
cessful litigant,to bear the burden of compen- 
sating the officers who exercise the ministerial 
functions of the court. A practice should be 
adopted requiring the party moving for a 
reference, to deposit a sum in the registry of 
the court, suflicient to cover the estimated 
fees of the referee. Then, upon the filing of 
the referee’s report, his costs should be taxed 
and immediately paid upon order of the court 
out of thissum. It may be that the practice 
above referred to does not exist in all of the 
States, and we trust, for the sake of our 
boasted reforms, that it does not. In many 
of them, however, beside New York, the 
method there pursued,is in vogue with exact- 
ly similar results. 





The same remarks are applicable with equal 
force to the practice of compensating justices 
of the peace by fees taxed as costs. The 
evils resulting therefrom are even greater 
than those arising from the taxation of ref- 
eree’s costs, because the justice of the peace 
being usually of no professional training, 
and not unfrequently a pot-house politician, 
in antecedents, has a less keen sense of the 
proprieties than the referee, aad more easily 
falls a victim to the temptation to secure his 
fees by rendering judgment against the party 
best able to respond to an execution for costs. 
In the large cities, where the control of the 
political machine over such offices is most 
complete, there is a cant saying that judg- 
ment follows the costs, rather than the costs 
the judgment. Of course there are shining 
exceptions, but, in the vast majority of cases, 
the facts are as stated. The evils, too, 
resulting from this practice, are much more 
far-reaching in their consequences than is 
at first apparent. These courts are pre- 
eminently the courts of the people. All, 
that a large class of the populace ever 
knows of the administration of justice, 
is derived from their practical working; 
and if fraud, oppression, bias and prejudice 
are the well-springs of decision there,why the 
whole administration of justice is so ranked 
by the populace and loses its hold upon their 
minds. Let the justice of the peace rendered 
independent by being made a salaried of- 
ficer. 
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STOPPAGE IN TRANSIT. 





Stoppage in transit is the right of a vendor 
of goods upon. credit to reclaim and take pos- 
session of them while they are being carried 
to the vendee, whose bankruptcy or insolven- 
cy has occurred or become known after the 
sale. It is a right favored in law.1 It exists 
during the whole transit; and whether or 
not anything has been agreed as to the time 
of delivery.* It includes a right in the ven- 
dor to demand a return of the goods to him, 
as well as a right to stop them.* It is not, 
however, a stoppage in transit, but a recon- 
veyance or rescission, where the vendor and 
vendee agree that the property shall be re- 
turned.5 And it is essential to the exercise 
of the right to stop in transit, that the vendee 
become known to be insolvent or bankrupt 
after the sale of the goods tohim.* The ven- 
dor is presumed to have believed the vendee 
solvent at the time of the sale.? But this pre- 
sumption is not conclusive, and if it be shown 
that the vendor had knowledge at the time of 
the sale of the vendee’s insolvency, it amounts 
to a waiver of the vendor’s right to stop.® 

The term ‘‘insolvency,’’ as used in this 
connection, does not mean a technical legal 
insolvency, but generally, mere inability or 
failure to pay. This may be evidenced by a 


1Cabeen v. Campbell, 30 Pa. St. 254; Calahan v. 
Babcock, 21 Ohio St. 281. For its history, see Gibson 
v. Carruthers, 8 M. & W. 387. 

2 Conyers v. Ennis, 2 Mason, 236; Lane v. Robin- 
son, 18 B. Mon. 623; Markwald v. Creditors, 7 Cal, 
213, 

3 Audenreid v. Randall, 3 Cliff. 99. 

4 The Tigress, 32 L. J. Adm. 97. 

5 Ash v. Putnam, 1 Hill, 302; Siffken v. Wray, 6 
East, 371. 

6M. & E. Bank v. Gladstone, L. R. 3 Ex. 233; The 
Constantia, 6 Rob. Adm. 321; Stubbs v. Lund, 7 Mass. 
453; Ilsley v. Stubs, 9 Mass. 65; Wood v. Roach, 2 
Dall. 180; Clark v. Sheriff, 4 Daly, 88; Atkyns v. Col- 
by, 20 N. H. 154; Stevens v. Wheeler, 27 Barb. 658; 
Benedict v. Schaettle, 12 Ohio St. 515; White v. 
Welsh, 38 Pa. St. 896; Chandler v. Fulton, 10 Tex. 2; 
Rogers v. Thomas, 20 Conn, 53; Karthaus v. Owings, 
4 Har. & J. 263; Holbrook v. Vose, 6 Bosw. 76; Thomp- 
son v.. Baltimore, ete. R. Co., 28 Md. 396; Newhall v. 
Vargas, 13 Me. 93; Harris v. Hart, 6 Duer, 606; Park 
v. McIver, 1 Dessaus. 274; Hays v. Morrille, 14 Pa. 
St. 48; Blackman v. Pierce, 23 Cal. 508; Blum v. 
Marks, 21 La. Ann. 268; Loeb v. Peters, 63 Ala. 243; 
D’ Aquila v. Lambert, 2 Eden, 75; Gibson v. Car- 
ruthers, 8 M. & W. 337; Kinloch v. Craig, 3 T. R. 119; 
Wood. Jones, 7 D. & R. 126; Dickman v. Williams, 
50 Miss. 500; Reynolds v. Railroad, 43 N. H. 530. 

7 O’Brien v. Morris, 16 Md. 122. 

8 Benedict v, Schaettle, 12 Ohio St. 515, 





refusal or stoppage of payment,? or by ven- 
dee’s failure to provide a third person with 
funds to meet vendor’s draft. 1° 

The vendor may stop the goods himself or 
by his agent.4!_ And the agent need not have 
a special power to stop; a general authority 
is sufficient.1* A factor purchasing on his 
own credit, goods for a foreign principal, may 
stop them.4* One who pays the price for a 
purchaser and takes an assignment of the bill 
of lading as security, may stop the goods.14 
A principal consigning goods to a factor who 
is insolvent, but who has made advances upon 
the goods, may stop them, notwithstanding 
the advances having been made. The goods 
may also be stopped against a factor who has 
a joint interest in them.16 But mere lien 
holders have no right of stoppage in transit,17 
and a mere surety for the price of the goods 
has no right of stoppage.1* But a vendor who 
takes notes or bills in absolute payment, can 
not stop the goods.?® A holder of bills drawn 
against the consignments, who is not the 
agent of the drawer (vendor), and who has 
received from him no authority to stop the 
goods, can not, if the vendee fail, stop them 
on behalf of the vendor, so as to hold the 
goods against the vendee’s assignee, who de- 
manded them before the vendor ratified the 
bill holder’s stoppage. A ratification by the 
vendor of the bill holder’s stoppage, made 
after the assignee’s demand, will not act retro- 
spectively so as to alter the ownership of 
the goods, which by the demand had vested 
in the assignee.2° A merchant to whom goods 
are sent with directions to forward them, may 


9 Masters v. Barreda, 18 How. 489; Chandler v 
Fulton, 10 Tex. 2; Rogers v. Thomas, 20 Conn. 53. 

10 Bell v. Moss, 5 Whart. 189. 

11 Reynolds v. Railroad, 48 N. H. 580; Whitehead 
vy. Anderson, 9 M. & W. 518. 

12 Chandler v. Fulton, 10 Tex. 2; Bell v. Moss, 5 
Whart. 189. 

13 Frise v. Wray, 3 East, 93. See, also, Newhall v: 
Vargas, 13 Me. 93, 108; Seymour v. Newton, 105 Mass. 
272; Turner v. Trustees Liverpool Dock Co., 6 Ex. 
643; 20 L. J. Ex. 393; Tucker v. Humphrey, 4 Bing. 
516; Oakford v. Drake, 2F. & ¥. 498; Ogle v. Atkin- 
son, 5 Taunt. 759; Patten v. Thompson, 5 M. & S. 350; 
The Tigress, 32 L. J. Adm. 97. 

14 Gossler v. Schepeler, 5 Daly, 476. 

15 Kinloch v. Craig, 3 T. R. 119. 

16 Newsom v. Thornton, 6 East, 17. 

W Kinloch vy. Craig, 8 T. R. 119; Sweet v. Pym, 1 
East, 4. 

18 Siffken v. Wray, 6 East, 371. 

19 Eaton v. Cook, 32 Vt. 58; Sweet v. Pym, 1 East, 4. 

2 Bird v. Brown, 4 Ex. 786. See, also, Davies v. 
McWhirter, 40 U. C. Q, B. 598, 
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stop them in transit for the consignor, if the 
latter will ratify the act.21_ A debtor can not 
stop in transit consignments which he makes 
to his creditor in payment of debts; there can 
be no loss by insolvency of the consignee.?? 

The right of stoppage in transit may be 
waived by the vendor, as, for example, 
where the lutter knows of the vendee’s insol- 
vency at the time of the sale.27 Where cot- 
ton is nominally sold for cash, but the price 
is not paid on delivery, and the vendor re- 
ceives on the following day a part of the 
price, and accepts security for the balance, 
the right to stop is waived.2* And generally, 
where goods are purchased and paid for by 
the order, note or accepted bill of a third 
party, without the indorsement or guaranty 
of the purchaser, the vendor has no right to 
stop.25 But the commencement of an action 
against the vendee by the attorney of the ven- 
dor for the price of the goods sold on credit 
without the vendor’s knowledge, and before 
either was apprised that the transit was not 
ended, is not a waiver of the right to stop, 
if it be asserted within a reasonable time, and 
the improvident action be discontinued. 76 
An attachment of the goods by the vendor 
while they are in transit, waives his right to 
stop them.?”7 But an attachment of the goods 
in transit by a creditor of the vendee, will 
not defeat the right.25 Neither will a sale of 
the goods attached by order of court defeat 
the right. The effect of such sale is merely 
to convert the goods into money, which re- 
mains in the hands of the sheriff pending the 
determination of the attachment, and subject 
to any claims that might have been asserted 
against the goods themselves.”9 


2t Chandler v. Fuiton, 10 Tex. 2." 

22 Clark v. Mauran, 3 Paige, 378; Wood v. Roach, 1 
Yeates, 177; Summeril v. Elder, 1 Binn. 106; Vertue 
v. Jewell, 4 Camp. 31. 

23 Buckley v. Furness, 15 Wend. 137; Conyers v. 
Ennis, 2 Mason, 236; O’Brien v. Norris, 16 Md. 122. 
«; 24 Musson vy. Elliott, 30 La. Ann. (Pt. I) 147. 

25 Eaton v. Cook, 32 Vt. 58. 

26 Calahan v. Babcock, 21 Ohio St. 281. 

27 Woodruff v. Noyes, 15 Conn. 335. 

28 Clark v. Sheriff, 4 Daly, 83; Buckley v. Furniss, 
15 Wend. 1387; Benedict v. Schaettle, 12 Ohio St. 515; 
Wood v. Yeatman, 15 B. Mon. 270; Woodruff v. Noyes, 
15 Conn. 335; O’Brien v. Norris, 16 Md. 122; Hays v. 
Mouille, 14 Pa. St. 48; Blackman v. Pierce, 23 Cal. 
508; Aguine vy. Parmalee, 22 Conn. 473; Blum v. 
Marks, 21 La. Ann, 268; Calahan v. Babcock.21 Ohio 
St. 281; Rucker v. Donavan, 13 Kan. 251; Norris v. 
Shryock, 50 Miss. 590; Seymour v. Newton, 105 Mass, 
272; Smith v. Goss, 1 Camp. 282. 

29 O’Brien v. Norris, 16 Md. 122. 








While the vendor has the right to retake 
the goods if he chooses, yet an actual seizure 
of them is not necessary. He need not even 
demand their redelivery to him. A notice to 
the carrier or middleman in possession not to 
deliver them to the vendee is enough.*° Neith- 
er need the vendor refund a partial payment 
for the goods before stopping them; nor pay 
the freight, nor return the vendee’s notes 
given for the price of the goods.*4 The ven- 
dor need not wait until mutual accounts be- 
tween himself and the vendee are adjusted.*4 
He may stop the goods upon vendee’s refusal 
to accept them.*? In case of stoppage by an 
agent, the carrier may have a reasonable time 
to asccrtain the facts, and the agent to pro- 
cure his authority and furnish an indemnity.** 
Where the goods have been attached by the 
vendee’s creditor, the filing by the vendor, of 
a Claim in the attachment suit, to the fund in 
court, that it is the proceeds of the goods at- 
tached and sold under the court’s order, is a 
sufficient exercise of the right of stoppage.® 

The vendee’s assignment of the bill of lading 
to a purchaser for value before the goods have 
been stopped, defeats the vendors right to 
stoppage in transit.°° But a general assign- 
ment for creditors will not defeat the right.37 
Neither will a sale unaccompanied by a trans- 
fer of the bill of lading.°* Nor an assign- 
ment of the bill of lading to a third person 
who has notice of the insolvency of the ven- 
dee.°9 A factor who is consignee can not cut 
off the right by asserting a lien for a bal- 
ance.4° Neither will his pledge of the bill of 


30 Reynolds v. Railroad Co., 43 N. H. 580; Rucker 
v. Donovan, 18 Kan, 251; D. C.T. U. Co. v. O’Brien, 
123 Mass. 12. 

3\ Hays v. Mouille, 14 Pa. St. 48; Edwards v. Brew- 
2M. & W. 375. 

32 Wood v. Jones, 7D. & R. 126. 

33 Wilds v. Smith, 41 N. C. Q. B. 136. 

34 Reynolds v. Railroad Co., 43 N. H. 580. 

35 O’Brien v. Norris, 16 Md. 122. 

36 Ryberg v. Snell, 2 Wash. C. C. 418; Stubbs v. 
Lund, 7 Mass. 453; Chandler v. Fulton, 10 Tex. 2; 
Walter-v. Ross, 2 Wash. 283; Rawls v. Deshler, 4 Abb. 
App. Dec. 12; Audenried v. Randall, 3 Cliff. 99; Loeb 
v. Peters, 63 Ala. 243; Oakford v. Drake, 2 F. & F. 
493; Dixon v. Yates, 5 B. & Ad. 845; Lee v. Kimball, 
45 Me. 172; Hollingsworth v. Napier, 3 Cal. 182; Dows 
v. Greene, 82 Barb. 490; Curry v. Roulstone, 2 Overt. 
(Tenn.) 110; Boyd v. Mosely, 2 Swan, (Tenn.) 661. 
But see Mason v. Lickbarrow, 1 H. Bl. 364; Ilsley v. 
Stubbs, 9 Mass. 65; Craven v. Ryder, 6 Taunt. 433, 

37 Bell v. Moss, 5 Whart. 189; Chandler vy. Fulton, 
10 Tex. 2. 

88 Chandler y. Fulton, 10 Tex. 2. 

39 Vertue v. Jewell, 4 Camp. 31. 

i # Ryberg v. Snell, 2 Wash. C. C. 403. 
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lading defeat the right.44 A consignee can 
not defeat the right by a fraudulent sale 
of the goods;*2 nor by any sale of the 
goods where he does not own them; as 
where they are sent him on account of 
the consignor, and were not to become the 
consignee’s until he paid for them. * 
The indorsement of one bill of lading of a 
triplicate set will not defeat the right.** The 
purchaser’s knowledge of the vendee’s insol- 
vency is evidence of mala fides. A mort- 
gage of the bill of lading does not absolutely 
defeat the right; for, even if the mort- 
gage be bona fide, the vendor may still resume 
his interest in the goods, subject to the rights 
of the mortgagee, and will have a right to any 
residue after satisfying the mortgage. 
Where a vendor retakes the goods by process 
of court, but without notice to bona fide pur- 


chaser for value without notice from vendee, 


the latter may sue the vendor for a conver- 
sion.*7 And a levy of execution upon the 
goods will not defeat the right.4® A delivery 
of the goods to the vendee, or his agent, will 
defeat the right. But this delivery does not 
necessarily imply an actual transfer of cor- 
poreal possession of the goods. A construct- 
ive delivery of possession suffices to defeat 
the right, as for example, where the vendee 
goes to an inn where the goods are, claims 
them, and puts his mark upon them.*? But 
a delivery of the goods to an agent or inter- 
mediate carrier for the purpose of forwarding 
them to the consignee is nota delivery to 
him. The right to stop will be cut off by a 
delivery of the goods upon the vendee’s 
wharf; 5! to a forwarding merchant to await 


4. Newsom vy. Thornton, 6 East, 17. 

42 Rosenthal v. Dessau, 18 N. N. Y. Sup. Ct. 49. 

43 Pattison v. Culton, 33 Ind. 240. 

44 The Tigress, 32 L. J. Adm. 97. 

45 Loeb v. Peters, 63 Ala. 248. See also Chandler 
vy. Fulton, 10 Tex. 2. 

46 Chandler v. Fulton, supra. 

47 Rawles v. Deshler, 4 Abb. App. Dec. 12. 

48 Converse v. Litchford,14 La. Ann. 89; Chandler v. 
Fulton, 10 Tex.2; Buckeye v. Furniss, 15 Wend.137. 

49 Ellis v. Hart, 8 T. R. 464. And see generally, 
Mottram v. Heyer,1 Den. 483; s.c., 5 Den. 629; Hoov- 
er v. Tibbetts, 18 Wis. 79; Harris vy. Hart, 6 Duer, 
606; Hays v. Mouille, 14 Pa. St. 48; Calahan v. Bab- 
cock, 21 Ohio St. 281; Treadwell v. Aydlett, 9 Heisk. 
888; Stevens v. Wheeler, 27 Barb. 658; Lane v. Rob- 
inson, 18 B. Mon. 623; Chandler v. Fulton, 10 Tex. 2; 
Pequeno y. Taylor, 88 Barb. 376; Stubbs v. Lund, 7 
Mass. 453;,Mason v. Lickbarrow, 1 H. BI. 365; Lupin 
v. Marie, 2 Paige, 169; Sawyerv. Joslin, 20 Vt. 172. 

50 Rowley v. Bigelow, 12 Pick. 307. 

51 Sawyer v. Joslin, 20 Vt. 172. 





orders from vendee as to further transit ; 5 


to a warehouseman who is vendee’s agent, but 
not if the warehouseman is the agent of the 
carrier ; °° at a warehouse, even though it be- 
longs to the vendor, subject to vendee’s or- 
ders ; ** to a vessel chartered by the purchas- 
er.55 A delivery of logs to a booming com- 
pany has been held sufficient. So a deliv- 


ery of the goods to a carrier as belonging to. 


the vendee.*? So, the transit is ended where 
goods are sent to a packer, re-packed, and a 
part shipped away—all the while being under 


the control and direction of vendee’s agent.5© 


And the right will be defeated by the vendor 
giving the vendee an order for goods in a 
warehouse, and an aceeptance thereof by the 
warehouseman.°? And a vendee paying car- 
rier the freight while the goods are in transit,. 
and taking from him a new billof lading, ac- 
quires such a possession of the goods as de- 
feats the right of stoppage.©° The right is. 


not exercisible after the carrier has deliv-- 


ered the goods to a third person upon the 
vendee’s order; although they have never 
been delivered to the vendee at the place to 
which they were, at the time of the purchase, 
ordered by him to be sent.®1 Nor will a de-- 
livery for carriage on board vendees own con- 
veyance cut off the right.® 

But a delay in exercising the right will not 
defeat it.6* Nor will a delivery for convey- 
ance to a general ship defeat the right.®* 
Nor by the fact tliat the consignee is the hir- 
er or owner of the conveyance. Nor is the 
transit ended where the goods are ‘n a lighter 
and not landed. Nor is an announcement 
of the arrival of the goods and a call upon 


52 Biggs v. Barry, 2 Curt. 259. 

53 Hoover v. Tibbitts, 13 Wis. 79. 

54 Frazer y. Hilliard, 2 Strobh. 308; Guilford v. 
Smith, 30 Vt. 49; Pottinger v. Hecksher.2 Grant’s Cas. 
309; Rowley v. Bigelow, 12 Pick. 307; Thompson v. 
Kebbell, 5 Moore, P. C. C. 165; Carrick v. Atkinson, 
5 Allen (N. B.), 515; Bolin v. Hofnagle, 1 Rawle, 9. 

55 Thompson vy. Stewart, 7 Phil. 187... 

6 Muskegon B. Co. v. Underhill, 43 Mich. 629. 

57 Van Casteel v. Booker, 2 Ex. 691. 

58 Leeds v. Wright, 3 B. & P. 320. 

59 Haig v. Wallace, 2 Hud. & Br. 671. 


60 Jordan v. James, 5 Ohio, 49. See also Chandler 


y. Fulton, 10 Tex. 2. 

61 Stevens v. Wheeler, 27 Barb. 658. 

62 Bohtlingth v. Inglis, 8 East, 381; Berndston v. 
Strang, L. R. 4 Eq. 481. 

63 Buckley v- Furniss, 15 Wend. 137. 


64 Stubbs v. Lund, 7 Mass. 458. But see Schlotsman. 
v. L. & Y. R. Co., L. B., 2 Ch. App., 882; s. C., 1 Eq.. 


Cas. 849. 
65 Jackson v. Nichol, 5 Bing. (N. C.) 508. 
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vendee [consignee] a delivery.** And goods 
on shipboard at wharf, but not landed, are 
still in transit.67 Goods landed on wharf af- 
ter refusal of vendee’s clerk to receive them, 
are not delivered.©* The transfer of goods 
from railway cars toa warehouse in the vicin- 
ity of the vendee, is not a delivery.®’ And, 
generally, goods are in transit while in the 
hands of a carrier for local delivery.” 

Partial payment for the goods will not di- 
vest the right to stop.74 Neither will a con- 
ditional payment by bills of exchange or other 
securities,” even though the securities have 
been negotiated, and are in the hands of third 
persons. 

Questions arise as to the rights of vendors 
to stop in transit where the goods are in 
charge of the custom house officials. The 
following rules may be deduced from the au- 
thorities: 1. Where the goods are removed 
‘sunder general orders’’ to the government 
warehouses, in default of an entry, the right 
of stoppage in transit is not terminated. 2. 
Where a formal entry is made, but is not fol- 
lowed up by proper bonding, the right con- 
tinues. 3. Where there is a perfect entry, and 
the goods are thereupon regularly bonded 
and warehoused, the right ceases. 

So far as the consignee or vendee is con- 
cerned, a demand upon him alone is suffi- 
cient. He can not object that no demand for 
the goods was made by the vendor upon the 
carrier or middleman.7* But as against the 


66 Fraser v. Witt, L. R. 7 Eq. Ca. 65. 

67 Tucker v. Humphrey, 4 Bing. 516. 

68 Edwards v. Brewer, 2M. & W. 575. 

69 Calahan v. Babcock, 21 Ohio St. 281. 

7® Waite v. Mitchell, 38 Mich. 390. 

71 Hodgson v. Levy, 7 T. R. 440; Feise v. Wray, 3 
East, 98; Edwards v. Brewer, 2 M. & W. 375; New- 
hall vy. Vargas, 13 Me. 93; Van Casteel v. Booker, 2 
Ex. 702. 

7a Feise v. Wray, 3 East, 93; Dixon v. Yates, 5 Barn. 
& A. 345; Edwards v. Brewer, 2M. & W. 375; Patten 
v, Thompson, 5 M. & S. 360; Miles v. Gorton, 2 C. & 
M. 504; Bell v. Moss, 5 Whart. 189; Donoth v. Broom- 
head, 7 Pa. St. 301; Lewis v. Mason, 36 U.C. Q. B. 
590; Arnold v. Delano, 4 Cush. 33; Stubbs v. Lund, 7 
Mass. 453; Hays v. Mouille, 14 Pa. St. 48. 

78 Fraschieris v. Henriques, 6 Abb. Pr. (N. S.) 261. 
See also Mottram v. Heyer, 1 Den. 483; Donath v. 
Broomhead, 7 Pa. St. 301; Parker v. Byrnes, 1 Low. 
539; Lewes v. Mason, 36 U. C. Q. B. 590; Northey v. 
Field, 2 Esp. 618; Holbrook v. Vose, 6 Bosw. 78; Har- 
ris v. Pratt, 17 N. Y. 249; Ives v. Polak, 14 How. Pr. 
411; Burr v. Wilson, 13 U. C. Q. B. 478; Graham v. 
Smith, 27 U.C.C.P.1; Jn re Bearns, 18 Bank Reg. 
501; Howell v. Allport, 12 U. C. C. P. 875; Ascher vy. 
Grand Trunk R. Co., 36 U. C. Q. B. 609. 

74 Bell v. Moss, 5 Whart. 189. cae 





carrier, or an assignee to whom the carrier 
delivers the goods, a different rule is laid 
down. They are not bound by a demand for 
the goods upon the vendee ; the demand must 
be made upon them. In any case, the de- 
mand, or notification of an intention to exer- 
cise the right of stoppage, should be given by 
the vendor to the person in possession of the 
goods. 75 

Numerous remedies exist for enforc- 
ing the right of stoppage, in case of a demand 
for the goods and a refusal to deliver them, 
trover lies.7* So also does trespass on the 
case," and replevin; and itis not neces- 
sary that the charges, or lien of the carrier 
for freight, be paid before the writ of replev- 
in be issued; it is sufficient if it be paid be- 
fore the goods are taken from their posses- 
sion.79 A bill in equity will lie to enforce the 
right of stoppage in transit.°° And where 
forwarding merchants are sued by consignee’s 
assignee for unlawfully detaining the goods, 
the consignor may intervene and show the 
detention to be an exercise of their right of 
stoppage in transit.®1 

Chicago, IIl. ADELBERT HAMILTON. 


7 Rucker v. Donovan, 138 Kan. 251; Mottram v. 
Heyer, 5 Den. 629. 

76 Morrison v. Gray, 2 Bing. 260; Bohtlingth v. In- 
glis, 3 East, 381; Inslee vy. Lane, 57 N. H. 454. 

77 Calahan v. Babcock, 21 Ohio St. 281; Pottinger v. 
Hecksher, 2 Grant Cas. 309. 

78 Benedict v. Schaettle, 12 Ohio St. 515. 

79 Hays v. Mouille, 14 Pa. St. 48. 

80Schotsmans v. L. & Y. R. Co., L. R. 2 Ch. App. 
832. 


81 Chandler v. Fulton, 10 Tex. 2. . 





MORTGAGED PROP- 
ERTY. 


RECEIVERS OF 





In the following article we shall not con- 
cern ourselves with all the special facts which 
constitute ground for the appointment of re- 
ceivers of mortgaged property. An appli- 
cation is addressed to the sound discretion of 
the court—and in the exercise of this discre- 
tion the courts have appointed receivers in a 
great variety of cases—wherever, in fact, the 
property is in imminent peril and great loss 
can be prevented by the interference of the 
courts, they have been inclined to grant 
protection. We shall endeavor to find a rule 
under which a mortgagee may obtain this 
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summary relief, when the property mort- 
gaged is insufficient security for his debt and 
the mortgagor, or party personally liable, is 
insolvent. We were induced to pursve this 
investigation by observing, in the course of a 
cursory examination of many cases, the con- 
flicting reasons which have actuated the court 
in passing on applications founded upon 
these facts. We shall first exhibit the con- 
flict and then seek to determine the best rule 
in the premises. 

The New York rule is clearly stated in War- 
ner v. Gouverneur,! where the court use the 
following language: ‘*The rule in these cases, 
where the mortgagee has not taken care to 
keep down the accruing interest by securing 
a lien on the rents and profits, is to interfere 
with the mortgagor’s possession and appoint 
a receiver of the rents, when the property is 
an inadequate security for the payment of the 
debt, and the person in possession who is 
personally liable, is insolvent.’”” In New 
York, as in many of the States of the Union, 
a mortgage gives a lien, not an estate. There 
is no right of entry for condition broken, and 
the mortgagee is not entitled to the rents and 
profits after forfeiture. The courts allow a 
receiver, notwithstanding this fact, whenever 
the rents and profits are required for the sat- 
isfaction of the debt, there being no other 
remedy open to the mortgagee. This case 
follows Bank of Ogdensburg v. Arnold,? 
which is probably the leading case on this 
subject. Chancellor Walworth in announcing 
his decision, however, does not give his rea- 
son or authorities, and we have, consequently, 
preferred the case in the first Barbour. 

The leading case in New Jersey is Corble- 
gen v. Hathaway,* wherein the court declare 
insolvency and insufficiency, alone, to be in- 
sufficient ground for the appointment of a 
receiver. In commenting on the language 
above cited, the chancellor says: ‘*The rule 
so broadly laid down is not sustained by pre- 
cedents, and is not free from objections. No 
‘distinction is drawn between a first and a 
subsequent mortgagee. Their rights are en- 
tirely different. The first mortgagee has the 
legal right to the rents and profits, but a court 
of equity has been reluctant to appoint a re- 
«ceiver on his application, for the reason that 


11 Barb., 36. 
25 Paige, 40. 
‘311 N. J. Eq. 39. 





he has a remedy at law by ejectment, by 
which he may get into the receipt of the rents 
and profits.” The court then adopt what 
they conceive to be the English rule as laid 
down by Lord Eldon in Berney v. Sewell: * 
‘*The rule about receivers is clear; a mort- 
gagee who has the legal estate can not have a 
receiver.’’ 

We believe the New Jersey Court to 
have been wrong, both in its criticism of the 
New York case and its conception of the En- 
glish rule. It fails to realize that in New 
York there is no distinction between a first 
and second mortgagee, both being denied a 
right of entry—the one by statute and the 
other by common law. The reason which it 
urges against the rule has been held to be a 
reason for it, when the statute is taken into 
consideration. It also fails to understand the 
English rule. The language of Lord Eldon 
clearly expresses both the rule and the rea- 
son, but in the case before the court there 


-were no allegations of insufficiency and in- 


solvency. A receiver is appointed independ- 
ent of these considerations, on the ground 
that where there is a right there should be a 
1emedy, if not in law, then in equity. We 
believe that a thorough examination of the 
English cases will reveal the fact that insol- 
vency and insufficiency will, of themselves, 
constitute a ground for the appointment of a 
receiver, whether or not the mortgagee is en- 
titled to enter. They constitute ‘‘special cir- 
cumstances,’’ which have always been deemed 
sufficient ground for the relief, a special cir- 
cumstance being any fact by reason of which 
the mortgagee’s security is imperiled, or 
greatly impaired.5 Where the mortgagee may 
take immediate possession, it is of course 
unnecessary to resort to equity; but where 
he can not get immediate possession, and is 
compelled to sue in ejectment, the court 
should appoint a receiver, because, pending 
the ejectment, the rents and profits of the es- 
tate are being diverted from him, and he 
needs all the rents and profits, when his se- 
curity is insufficient and the mortgagor is in- 


41 Jac. & W., 627. 

5 Cupit v. Jackson, 13 Price, 733; Green v. Green, 
2Jones & L. 529; Inve O’Donohoe, 10 Ir. Eq. 220; 
White v. Smale, 22 Beay. 72; Stephens v. Olive, 2 
Brown Ch. 75; Middleton v. Dodswell, 13 Ves. Jr. 
267; Kelly v. Stanton, 1 Hogan, 393; Metcalfe v. Pul- 
vertaft, 1 Ves. & B. 183. 
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solvent, for the satisfaction of the debt. 
This view of the English rule is consistent 
with the New York cases and sound reason. 
We have not been able to find an English case 
where insolvency and insufficiency are held to 
be sufficient ground for the appointment of a 
receiver, but we think the reason of the deci- 
sions points to this conclusion. Certainly, 
the cases which in New Jersey are said to be 
in conflict with this view, will not bear the 
construction put upon them. 

In Nevada the rule is substantially what it 
is in New York, although the reasons set out 
in the opinion of the court are not quite iden- 
tical. The court say,in Hyman vy. Kelly: § 
‘The legislature having forbid the mortgagee 
to pursue the common law remedy of eject- 
ment, would, it appears to us, be rather a 
reason for a more liberal exercise of the chan- 
cellor’s powers, to protect the security he has 
for his debt,’’ and in a subsequent part of 
their opinion apparently rely upon the English 
decisions to support this reasoning. We have 
already pointed out why the English author- 
ities can not be so construed. The English 
chancellors appointed a receiver because the 
mortgagee was entitled to the rents and prof- 
its, but could not get possession atlaw. The 
Nevada case is elaborately absurd in its rea- 
soning. The conclusion of the court, how- 
ever, was undoubtedly correct. We have 
referred to it as another instance of the con- 
fusion into which some of the courts have 
fallen. 

This confusion is made even more apparent 
by a California case cited by the Nevada 
court. California has a statute in all respects 
like the Nevada statute ; and yet the court re- 
fuse to appoint a receiver for insolvency and 
insufficiency, and allege as a reason for such 
refusal, the very ground which in Nevada is 
held to be good reason for his appointment. 
The court say: ‘Our statute forbids the 
mortgagee from recovering the mortgaged es- 
tate, and confines his remedy to a foreclosure. 
The same reason, therefore, does not exist as 
by the English rule for the appointment of a 
receiver, to collect the rents and profits pend- 
ing the litigation.’’ ‘The court overrule the 
New York cases.7 The court fall into the 
same error with regard to the English rule 
that was observed in the other cases. 


6 1 Nev., 187. 
7 Gray v. Ide, 6 Cal. 191. 





Wagner v. Stone,® follows the California 
rule. Probably the best case in this coun- 
try, supporting the New York decisions, 
is Schrieber v. Corey.’ It falls into no er- 
rors, and gives sound reason for its ruling. 
All of these decisions rest in some degree 
on the provisions of the statutes of the sever- 
al States. In New Jersey alone, of the States 
mentioned, does the common law mortgage, 
with its peculiar incidents, exist. It will be 
necessary to inquire whether or not its rule 
for the appointment of receivers is followed 
in States having a similar mortgage. In Mis- 
sissippi, where, after forfeiture, the mort- 
gagee may enter, it is expressly repudiated.1° 
The court, after an able argument by coun- 
sel, proceed to consider the rules which have 
guided courts in passing an application for 
such relief. They conclude that wherever 
the rents are necessary for the payment of the 
debt, they will secure them by the appoint- 
ment of a receiver, whether or not the mort- 
gageee may enter. The courtsay: ‘‘Regard- 
ing the mortgage as more especially a 
security for the payment of a debt, we think 
the better rule to be that which will grant the 
receiver or not, as it may or may not be an 
essential means to pay the debt. There can 
be no necessity for this auxiliary remedy, if 
the mortgagor is solvent and able to pay the 
deficiency. In such cases, the creditor ought 
to be left to his legal remedy to get at the 
rents,’’ etc. The Supreme Court of Tennes- 
see hold the same doctrine ;" also the courts 
of Kentucky and South Carolina.4* We 
have not been able to find a case out of New 
Jersey which holds the contrary. 

The confusion in which this subject is in- 
volved, is due, we think, to the failure of the 
courts to apprehend the possible consistency 
of the English and New York rules. Whenever 
the chaneellors have departed from the New 
York rule, they rely on the English cases. 
When they adopt the New York rule, they 
condemn the English cases. They failed to 
realize that these two rules apply to an en- 
tirely different set of facts. Most of the 
English cases allow a receiver to aid the mort 
gagee to collect the rents of property to 


8 36 Mich. 864. 

9 48 Wis. 208. 

10 Myers v. Estell, 48 Miss. 403. 

11 Willlams v. Noland, 2 Tenn. Ch. 151. 
12 Douglas v. Cline, 12 Bush. 608-622. 
13 Boyce v. Boyve, 6 Rich. Eq. 302. 
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which he is entitled by virtue of the mort- 
gage, where a legal remedy is inadequate or 
does not exist. In New York, on the contra- 
ry, the receiver is allowed because the rents 
are needed for the satisfaction of the debt, 
where the property is insufficient and the 
mortgagor is insolvent. The mortgagee has 
no legal right to the rents, and of course no 
legal remedy; but it is not-on this account 
that he is entitled to relief, as the Nevada 
case seemed to imply. The California court 
is right in its position, that the fact that the 
legislature has taken from mortgagees a right 
of entry, is good ground for refusing to ap- 
point a receiver under the English rule. 
Where it erred, was in failing to give due 
prominence to insufficiency and insolvency, 
which of themselves constitute sufficient 
ground for the relief; and for the plain rea- 
son that where the property mortgaged is in- 
adequate to pay the debt, and the deficiency 
can not be made out of the mortgagor, equity 
will, after forfeiture, take possession of the 
rents and apply them tothe debt. To compel 
aman to bring ejectment under the circum- 
stances, would be to compel him to incur ad- 
ditional expense where he is already insuffi- 
ciently secured, and in the meantime to lose 
the rents which properly belong to him. ‘fhe 
legal remedy is inadequate, and equity will 
interfere. 

Some of the courts have gone farther, and, 
we think, with good reason. In Mississippi 1* 
it has been held, that where the property is 
insufficient to pay the debt, a receiver should 
be appointed, whether or not the mortgagor 
is insolvent. To appoint a receiver under 
such circumstances, can not work an injury 
to the mortgagor, provided he be solvent. He 
has nothing to do but to redeem. Itis diffi- 
cult to prove a man’s insolvency, and such a 
rule presumes it after default, thus relieving 
the mortgagee of a burden. 

Most of the States, however, follow the 
New York rule, that after default and pend- 
ing foreclosure, a receiver will be appointed 
to take possession of mortgaged property, 
whenever the property is insufficient to pay 
the debt, and the person liable is insolvent. 

In the few States where a common law 
mortgage survives, we believe that a receiver 
should be appointed to aid a mortgagee to 


14 Hill v. Robertson, 24 Miss. 368, 





take possession, where he may not do so at 
law, whether or not the property is insuffi- 
cient and the mortgagor insolvent. Certainly 
such relief has been repeatedly granted in 
England.45 We have not been able to find 
any case in this country, however, which goes 
to this extent. Isaac H. LIonBerGER. 
St. Louis. 


15 Berney v. Sewell, 1 Jac. & W. 627; Cupit v. Jack- 
son,13 Price, 733; White v. Smale, 22 Beav. 72; Ack- 
land v. Gravener, 31 Beay. 482; Bryan v. Cormick, 1 
Cox Ch. 422; Ex parte Stuckey, 2 Cox. Ch. 383. 
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HODGES yv.. EASTON. 





United States Supreme Court, October Term, 1882. 


The court propounded to the jury certain questions, 
covering only a part of the material issues of fact. 
The questions, with the answers thereto, were re- 
turned as a special verdict. There was no general 
verdict, nor was there a bill of exceptions showing 
the evidence adduced. The judgment recited that it 
was rendered against the defendants ‘ ‘upon the speci- 
al verdict of the jury, and facts conceded or not dis- 
puted upon the trial.’’ Held, that as the facts set out 
in the special verdict were insufficient to sustain the 
judgment, and as without a waiver of trial by jury— 
against which every reasonable presumption should be 
indulged—it was the constitutional right of the de- 
fendants to have the jury pass upon allthe material 
facts in issue, the judgment must be reversed, and a 
new trial had. 


In error to the Circuit Court of the United States 
for the Eastern District of Wisconsin. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

The foundation of this action is the alleged con- 
version by the plaintiffs in error, who were de- 
fendants below, of certain wheat, stored, in sepa- 
rate bins, in the warehouse uf William H. Val- 
leau, in Decorah, Iowa. 

The complaint contains two counts, the first one 
of which proceeds upon the ground that the wheat, 
when so converted, was the property of the de- 
fendants in error, who were plaintiffs below. In 
the second count it is averred that, during the 
winter and spring of 1876, the First National 
Bank ef Decorah, Iowa, discounted notes and 
drafts for, and loaned money to, said Valleau,up- 
on the security of a large quantity of wheat de- 
livered to the bank, of which he, Valleau, was the 
owner and had the possession; and which was 
stored, in separate bins, in a warehouse in De- 
corah, Iowa; that, thereby, the wheat became the 
property of the bank; that, subsequently, in April 
and May, 1876, Valleau, without repaying such 
loans and discounts, and without the knowledge 
and consent of the bank, wrongfully and torti- 
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ously took and removed the wheat from the ware- 
house and from the possession of the bank,shipped 
itto the defendants at Milwaukee, by whom it 
was wrongfully aud tortiously received and 
sold, and the preceeds converted to their own 
use; that no part of the moneys, so loaned 
and advanced, has ever been paid by Valleau, 
or by any one for him; that, prior to this suit, 
the bank sold, assigned, and transferred its 
right, title and interest in the wheat, and all 
right of action to recover the same or its value, of 
which assignment the defendants had notice be- 
‘fore this action; and, lastly, that, prior to the 
commencement of the action, the bank and plaint- 
iffs had each demanded from defendants the de- 
livery of the wheat, but they had refused to de- 
diver it, or any part thereof, either to the bank or 
to plaintiffs. 

The answer denies, generally, ‘‘each and every 
allegation, statement, matter,fact and thing inthe 
complaint, set forth, alleged and contained.” 

The record states that the jury, impanneled and 
“sworn to try the issues, ‘‘rendered a special ver- 
dict in answer to the questions propounded by the 
court.’’ The questions so propounded, with the 
answers thereto, were made the special verdict. 
“The jury having been discharged, the plaintiffs,by 
-counsel, moved for judgment upon the special 
verdict for the value of the wheat wrongfully 
converted by defendants, or for such damages as 
the court should adjudge, and for such other and 
further relief as might be granted in the premises. 
‘On a later day the defendants moved to set aside 
the special verdict and grant a new trial, upon 
the ground, among otkers, that the special verdict 
‘does not eontain findiags upon the material is- 
sues in the case.”’ 

These motions were heard together, and it was 
ordered by the court ‘‘that the motion of defend- 
.ants for a new trial be, and is hereby, overruled, 
and that the motion of the plaintiffs for judgment 
upon the special verdict of the jury, and facts 
conceded or not disputed upon the trial,be, and 
is hereby, granted.’’ The damages were assessed 
‘by the court at $12,554.89, for which sum judg- 
ment was entered against the defendants. From 
that judgment this writ of error is prosecuted. 

Under the Code of Practice of Wisconsin the 
-answer in this case puts in issue every material 
allegation in the complaint. 2Taylor’s Stat. Wis. 
1871, p. 1439; Rev. Stat. Wis. 1878, sec. 2655. 
And since the practice, pleading, forms and 
aodes of proceeding, in civil causes, other than 
equity and admiralty causes, in the circuit and 
district courts of the United States, must conform, 
as near as may be, to the practice, pleadings, 
forms and modes of proceeding, existing, at the 
time, in like causes in the courts of record in the 
“State within which such circuit or district courts 
are held (Rev. Stat., sec. 914), it was incumbent 
upon the plaintiff—as.was conceded in argument 
here—to prove, at the trial, among other things, 
that the bank had sold, assigned and transferred 
-all title and interest in the wheat, and, thereby, 





also, a right to recover the wheat or its value. 
No bill of exceptions was taken showing the evi- 
dence introduced by elther party, nor was there 
a general verdict. Having regard alone to the 
questions and answers propounded to the jury, it 
is clear that plaintiff's did not prove their case, 
as made by the first count. which proceeded up- 
on the ground that the wheat was the property of 
the plaintiffs. Itis equally clear that the jury 
made no finding upon the issue, raised by the sec- 
ond count, as to the alleged assignment by the 
bank to plaintiffs. No question was propounded 
upon that subject, nor wae that point covered by 
the written stipulation as to the amount of freight 
and the value of the wheat. We infer from the 
oral statement of counsel for plaintiffs, that, at 
the trial below, the assignment by the bank was 
conceded, and that the final judgment was based, 
in part, upon that concession. But in that repre- 
sentation, counsel who appeared in this court for 
defendants—but who did not participate in the 
trial in the circuit court,—did not feel authorized 
to concur. Looking, therefore, as we must, to the 
case as dieclosed by the record, we are constrained 
to hold that the answers to the special questions 
propounded by the court, being silent as to the 
assignment by the bank, did not furnish a basis 
for judgment in behalf of plaintiffs. Without 
proof upon that point, plaintiffs, it is manifest, 
were not entitled to judgment upon the second 
count. In Patterson v. United States, 2 Wh. 225, 
it was said, that if it appeared to the court of 
original jurisdiction, or to the appellate court, 
that the verdict was confiued to a part only of the 
matter in issue, no judgment could be rendered 
upon it. In Baines v. Williams, 11 Wh. 415, the 
claim of the plaiutiff being upon a bequest of cer- 
tain slaves, it was essential to a recovery, at law, 
that the assent of the executor to the legacy 
should be proved. This court, speaking by Chief 
Justice Marshall, said: ‘*Although in the opinion 
of the court there was sufficient evidence in the 
special verdict from which the jury might have 
found the fact, yet they have not found it, and 
the court could not, upon a special verdict, intend 
it. The speclal verdict was defective in stating 
the evidence of the fact, instead of the fact itself. 
It was impossible, therefore, that a judgment could 
be pronounced for the plaintiff.” 

But it is suggested that the final judgment, up- 
on its face, shows that it was not based, exclu- 
sively, on answers to the special questions, and 
the stipulation by the parties as to the amount of 
freight and value of wheat; but, also, ‘‘upon facts 
conceded or not disputed upon the trial.’ Al- 
though this court is notinformed by the record as 
to what those conceded and undisputed facts are, 
it is insisted that we should presume, in support 
of the judgment, that they were, in connection 
with the facts specially found, sufficient to justify 
the action of the court below. This position, it is 
contended, is sustained by numerous decisions of 
the Supreme court of Wisconsin, upon the subject 
of general and special verdicts, as defined and 
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regulated by the laws of that State in force when 
this action was tried. 

It is not necessary, in this opinion, to enter up- 
on an examination of those decisions, or to con- 
sider how far the local law controls in determin- 
ing, either the essential requisites of a special 
verdict in the courts of the United States, or the 
conditions under which a judgment will be pre- 
sumed to have been supported by facts other than 
those set out in a special verdict. The difficulty 
we have arises from other considerations. The 
record discloses that there was a determination 
by the jury, of a part of the facts, while other 
facts, upon whicb the tinal judgment was rested, 
were found by the court to have been conceded or 
not disputed. If we should presume that there 
were no material facts considered by the court 
beyond those found in the answers to special 
questions, then, as we have seen, the facts found 
do not authorize the judgment. If,on the other 
hand, we should adjudge it to have been defend- 
ants’ duty to preserve the evidence in a bill of ex- 
ceptions, and that, in deference to the decisions 
of the State court, it should be presumed that the 
‘‘facts conceded or not disputed at the trial’? were, 
in conection with the facts ascertained by the ju- 
ry, ample to support the judgment, we then have 
a case at law which the jury were sworn to try, 
determine, as to certain material facts, by the 
court alone, without a waiver of jury trial, as to 
such facts. It was the province of the jury to 
pass upon the issues of fact, and it was the right 
of the defendants, secured by the Constitution of 
the United States, to have them do so. ‘hat 
right could have been waived, but it could not be 
taken away by the court. If, upon the trial, all 
the facts essential to recovery had been undispu- 
ted, or so conclusively established the cause of 
action as to have authorized the withdrawal of 
the case altogether from the jury, by a perempto- 
‘Ty instruction to find for plaintiffs, it would still 
have been necessary that the jury make its ver- 
dict, albeit in conformity with the order of the 
court. 

The court could not, consistently with the 
constitutional right of trial by jury, submit a 
part of the facts to the jury, and, itself, deter- 
mine the remainder without a waiver by the de- 
fendants of a verdict by the jury. In civil cases, 
other than those in equity and admiralty, and ex- 
cept where it is otherwise provided in bankruptcy 
proceedings, ‘‘the trial of issues of fact’’—that is, 
of all the material issues of fact,—*‘in the circuit 
courts shall be by jury,” unless the parties, or 
their attorneys of record, stipulate in writing for 
the waiver of a jury. Rev. Stats., secs. 648-9. 
There is no such stipulation in this case, and 
there is nothing in the record from which such 
stipulation or waiver may be inferred. It has 
been often said by this court that the trial by jury 
is a fundamental guarantee of the rights and lib- 
erties of the people. Consequently, every rea- 
sonable presumption should be indulged against 





its waiver. For these reasons the judgment below 
must be reversed. 

One other point discussed by counsel for de- 
fendants in error must be notieed. He insisted’ 
that the order of reversal, if one be made, should 
be accompanied by a direction to the court be- 
low to restrict the next trial to such issues as are 
not covered by the answers of the jury to special 
questions. In support of this position we have 
been referred to several adjudications which seem 
to recognize the authority of the court, when set- 
ting aside a judgment, to restrict the subsequent 
trial to such issues as were not passed upon by 
the jury at the first trial. Whether this conten- 
tion be sound or not, we need not now determine, 
for the reason that the grounds upon which it 
rests have no existence, where, as here, the case,. 
as to the issues triable by jury, was not submitted 
to the jury in the mode required by law. There 
is, then, no alternative but to reverse the judg- 
ment, with directions that a trial be had upon all. 
the material issues of fact. 

It is so ordered. 





MUNICIPAL BONDS — POWER TO ISSUE— 


PURCHASERS OF, MUST TAKE NOTICE. 


MERRILL v. TOWN OF MONTICELLO. 





United States Circuit Court, District of Indiana, 
Janwury, 1883. 
1. Municipal éorporations have no general power to 


issue commereial paper, such power must be de- 
rived from legislative authority. 


2. Where bonds ontneir face reeite that they are- 


‘*funding bonds,’’ and issued to fund the town’s in- 
debtedness. purchasers assume at their peril that the 
legislature had anthorized the issue of bonds for that 
purpose. 

8. Nosuch power having been granted by the leg- 
islature, purchasers, notwithstanding the form of the 
bonds, hold them as non-negotiable paper, and sub- 
ject to all legal and equitable defenses in favor of the 
maker. 

4. An answer which avers that the bonds were is- 
sued without legislative authority in that behalf, and 
that the town did not get the proceeds of the same, 


and did not get any benefit therefrom, held good on. 


demurrer. 


Roche & Lannue. for plaintiff; David Turpie and 
W. E. Uhl, for defendant. 

GRESHAM, District Judge, delivered the opin- 
ion of the court: 

On the 20th day of May, 1878, the town of Mon- 
ticello made and issued a series of coupon bonds, 
each for $100, and amounting in all to $21,000, 
payable in gold, to bearer, at New York, in ten 
years, with interest at the rate of seven per cent. 
per annum, in gold, at the same place. The prin- 
cipal of each bond was to become due and paya- 


ble, at the option of the holder, on the non-pay- 
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ment of any coupon thereto attached for ninety 
days after maturity, The words ‘funding bonds 
of the town of Monticelio’’ conspicuously ap- 
pear at the top of each bond, and each recites 
that ‘‘this bond is one of a series of $21,000, au- 
thorized by said town by an ordinance passed by 
the board of trustees thereof, on the 13th day of 
May, 1878, for the purpose of funding the indebt- 
edness of said town.’’ The coupons numbered 
two attached to each bond were presented at the 
proper place of maturity, and payment was re- 
fused. The plaintiff, as holeer of the entire se- 
ries, thereupon elected to declare the principal 
due, and brought this suit. 

The amended answer avers that, on the 24th 
day of January, 1869, a petition was presented to 
the board of trustees of the town by the school 
trustees, for the issue of bonds to build a school 
house, and on the same day the town trustees 
passed an ordinance directing that there be is- 
sued to the school frustees $20,000 worth of 
coupon bonds, in denominations of $100 each, 
drawing interest at the rate of ten per cent. per 
annum, payable annually; that on the first day 
of May, 1869, the town issued its bonds under this 
ordinance, amounting to $20,000, payable in 
twenty years; that these bonds, representing the 
sole indebtedness of the town at the time of their 
issue, are, as to the principal thereof, outstand- 
ing and unpaid obligations: that on the 11th day 
of May, 1878, the owners of the taxable property 
of the town petitioned the board of trustees of the 
town to contract aloan of $21,000, for the pur- 
pose of paying its indebtedness; that on the same 
day the board passed and entered of record the 
following ordinance: ‘*Be it ordained by the 
board of the trustees of the town of Monticello, 
Indiana, that said town issue bonds in the sum of 
$21,000, in denominations of $100, bearing inter- 
est at the rate of seven per cent. per annum,pay- 
able in gold, to provide the means with which to 
pay the indebtedness of said town. And be it 
further ordered that when said bonds are issued, 
they be placed in the hands of J. C. Wilson, a 
member of the board of trustees, for negotiation 
and sale; and, further, that said bonds shall not 
be sold for less than ninety-four cents on the dol- 
lar;*’ that on the 20th day of May, 1878, the 
trustees issued the coupon bonds of the town to 
the amount of $21.000, bearing interest at the 
rate of seven per cent. per annum, payable an- 
nually, and maturing as to principal in ten years; 
that after their issue, these bonds, which are the 
bonds sued on, were delivered to J. C. Wilson, for 
sale, who sold the saine and converted the pro- 
ceeds to his own use, the town deriving no bene- 
fit therefrom, aud that at the time such bonds 
were issued the defendant was an incorporated 
town containing not more than 1,300 inhabitants. 

The legislature, by anact passed in 1852, pro- 
vided for the incorporation of towns, and defines 
their powers. This act authorized debts to be 
contracted for the usual municipal purposes. 
Sec. 27 (R. S., sec. 3342) reads thus: ‘‘No incor- 





porated town, under this act, shall have power to 
borrow money or incur any debt or liability, un- 
less the citizens, owners of five-eights of the tax- 
able property of such town, as evidenced by the 
assessment roll ot the preceding year, petition 
the board of trustees to contract such debt or 
loan; and such petition shall have attached there- 
to an affidavit verifying the genuineness of the 
signatures to the same; and for any debt con- 
tracted thereby the trustees shall add to the tax 
duplicate of each year successively a levy suffi- 
cient to pay the accrued interest on such debt or 
loan, with an addition of not less than five cents 
on the hundred dollars to create a sinking fund 
for the liquidation of the principal thereof.”’ 

This section granted no power to contract debts 
or to fund indebtedness. Itsimply prescribed the 
mode in which power elsewhere granted was to 
be exercised, and it was therefore a limitation 
upon that power. By acts subsequently passed 
and in force in May, 1875, towns were authorized 
to contract debts in the purchase of ground and 
erection thereon of school buildings, and to aid in 
the construction of gravel roads, and for some 
other purposes. But the powers granted by these 
acts were to be exercised under clearly defined 
restrictions and limitations as to amount, time of 
payment, rate of interest, etc., and taxes were re- 
quired to be levied as in the section above quoted, 
for the prompt payment of the accruing interest 
and principal at maturity. Obviously it was not 
intended that indebtedness contracted under 
these acts should be received by issuing funding 
bonds or otherwise. 

If there was authority for the issue of these 
bonds of May, 1878, then the restrictions strenu- 
ously imposed by the legislature on the exercise 
of the power to contract debts were of no avail. 

The common councils of cities were authorized 
by acts passed in February, 1877, to fund their in- 
debtedness. R. S., pp, 632-632. These acts ap- 
plied to cities only. It was not until March 7, 
1881, that an act passed authorizing cities and 
towns to fund their indebtedness with bonds at 
par drawing not more than six per cent. interest. 

The bonds in suit recite that they were issued 
to fund the town’s indebtedness, and purchasers 
assumed at their peril that the legislature had 
authorized the issue of bonds for that purpose. 
No such power had been granted, and whether 
these bonds were intended to take the place of the 
outstanding series of 1869, or for some other in- 
debtedness, notwithstanding their form, they 
were taken as non-negotiable paper, and subject 
to all legal and equitable defenses in favor of the 
maker. Municipal corporations have no general 
power to issue commercial paper. Hopper v. 
Town of Covington, 8 Fed. Rep. 777, 

The demurrer to the amended answer was ar- 
gued by counsel on both sides, on the theory that 
the indebtedness to be funded was the outstand- 
ing bonds of 1869. Ryan v. City of Watertown, 
30 Wis. 259, was a suit on coupons attached to 
bonds which had been voted in aid of a railroad. 
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The third paragraph of the complaint seems to 
have been upon a coupon which had been at- 
tached to a substituted bond. This bond cor- 
responded in number, amount, time of payment, 
rate of interest, and in all other respects, with the 
‘bond which was surrendered and cancelled at the 
time of substitution. This was a mere irregular- 
ity, and the substituted bond was held valid. The 
case differs widely in its facts from the one at 
bar. If the town had got the proceeds of the 
bonds sued on, or had derived any benefit there- 
from, the plaintiff would have a much stronger 
case. 
Demurrer overruled. 





‘TAX DEED—EVIDENCE— PRESUMPTION— 
TENDER. 





RALEY v. GUINN. 





Supreme Court of Missouri. 

1. A tax deed is prima facie evidence that whatever 
‘the law requires to be done, to make it valid, has 
been done, and conclusive evidence that all things 
‘which are not essential to the validity of the deed 
were done. 

2. A judgment of the county court, in regard to the 
sale of land for delinquent taxes, reciting that the 
defendant had been duly served with process, can not 
be Gollaterally assailed for the want of notice, and on 
what evidence the county court found the facts so re- 
cited isnot open to inquiry, ualess the recital is con- 
tradicted by the record itself. The fact that the de- 
fendant, while paying his taxes to the collector, told 
him that the tract in controversy was not included in 
his receipt, and then offered to pay to the collector the 
taxes on the same, who replied that no assessment 
had been made and nothing was due on it, affords no 
defense; the statute only contemplates a tender of the 
redemption money after the sale is made. 


HEnry, J., delivered the opinion of the court: 

Thisis an action of ejectment to recover posses- 
sion of the southwest quarter of the northwest 
quarter of section 31, township 67, range 15, in 
Schuyler County. Plaintiff claims under tax 
deed, executed by the collector of said county on 
the 17th day of January, 1877, ona sale which oc- 
curred the 6th day of October, 1877. 

The petition isin the ordinary form, and the 
answer is a general denial. From a judgment in 
favor of defendant, plaintiff has appealed. The 
principal grounds relied on to defeat the recevery 
are: First. That the printer did not attach his af- 


fidavit to a copy of the newspaper filed in the 


county court, containing the list of lands delin- 
quent for taxes. Second. That the amount of the 
taxes due onthe land was.not specified in said 
list, but instead thereof, opposite the description 
of the land, in separate columns, were the figures 
4«5.68,"? without any dollar character, or anything 
else, to indicate the meaning of the figures. 
Third. Because the county court, before levying 
the tax, did not ascertain and enter of record, the 





sum necessary to be raised for county purposes. 
Fourth. That the judgment of the county court 
enforcing the lien for the taxes, was signed by 
‘“W. B. Neuman, President,’’ instead of W. B. 
Neuman, Presiding Justice of the County Court 
of Schuyler County.” 

Numerous other questions are discussed by 
counsel in their briefs, which it is not deemed 
necessary to notice particularly, inasmuch as the 
application of the principles which will control 
the points above named, will determine these al- 
so. By sec. 219, Wag. Stat. 1206, the collector’s 
deed is made prima facie evidence, that each and 
every act and thing required to be done by the 
provisions of the act, had been complied with; and 
the party offering such deed in evidence, shall not 
be required to prove the judgment, receipt, or any 
other matter or thing, as evidence to sustain such 
conveyance, and the title thereto conveyed with 
a proviso; that the party qontroverting said deed, 
and the title thereby conveyed may, tor the pur- 
pose of invalidating or defending the same, show 
either one of the following facts: First. That the 
land conveyed by such deed was not subject to 
taxation at the time of the assessment thereof, 
under which assessment the rate was made. Sec- 
ond. That the taxes due thereon had been paid, 
according to law, before the sale. Third, that said 
land had been duly redeemed, according to law; 
that tender of the redemption money had been 
made before the execution of the deed. 

Sec. 112 of the act of 1865 was the same, except 
it made the deed conclusive evidence of the facts 
of which it is made prima facie evidence by sec- 
tion 219, supra. 

In Abbott v. Lindenbower, 42 Mo., and in 
the same case 46 Mo., it was held that sec. 112, 
supra, was unconstitutional. Sec. 219 was evi- 
dently intended to avoid the constitutional objec- 
tion by declaring that the deed should be prima 
facie, instead of conclusive evidenee, that all 
things required to be done by the provisions of 
the revenue law had been complied with. But it 
is contended that the proviso entirely nullifies the 
preceding clause; that while the deed is declared 
to be prima facie evidence that everything required 
had been done; the proviso, if operative, forbids 
evidence of any omission, and restricts the party 
controverting the deed to evidence of the facts 
mentioned in the proviso. 

We do not so construe the section. It declares 
that the deed shall be prima facie evidence, that 
whatever was required by the law had been done, 
and relieves the party introducing the deed from 
the duty of proving the judgment, precept or any 
other matter or thing to sustain such conveyance; 
and when such prima facie evidence is not rebut- 
ted by proof that some one or more of the acts or 
things to be done which are essential to the valid- 
ity of the deed were omitted, no other fact shall 
be shown except one of the three mentioned in 
the proviso. Some of the acts to be done, of 
which the deed is made prima facie evidence, are 
not essential to its validity, and such omissions 
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are cured by sec. 241, page 1212 Wag. Stat., which 
provides that ‘‘no irregularity in the assessment 
roll, nor omission from the same, nor mere ir- 
regularity of any kind, in any proceedings, shall 
invalidate any such proceeding or title conveyed 
by the tax deed.”? This in connection with sec. 
219 makes the deed conclusive evidence that all 
things which are not essential to the validity of 
the deed were done. Nor are the sections in this 
respect violative of the Constitution. They mere- 
ly provide for the application of the principles 
which obtain in relation to judgments and pro- 
ceedings of superior courts, to those ofjthe county 
courts in tax cases. Section 193, page 1199, was 
enacted in furtherance of the same object. It is 
as follows: ‘The judgment of the county court 
in these cases, shall have the same force and ef- 
fect as judgments and decrees and orders of sale 
made by the circuit court or other superior courts 
of this State ;°’ and the succeeding section gives the 
party aggrieved an appeal to the circuit court. 
The substance of the decision in Abbott v. Linden- 
bower, is that the legislature can not make atax 
deed conclusive evidence as to such matters as?are 
essential to the valid exercise of the taxing power. 

As to mere formal matters, the court there held, 
that the deed may be made conclusive. It cer- 
tainly is competent for the legislature to provide 
that the failure of any officer to do anything re- 
quired by the revenue law, which might have 
been omitted from that law in the first instance, 
without invalidating a tax levied underfit, shall 
not defeat the title conveyed by the tax deed. 
Cooley’s Constitutional Law, 371; Town of Fox v. 
Town of Kendall,97 Ill. 72. Itis as ifin the section 
prescribing the duty, it were declared, that the 
omission of the duty by the officer’ should not in- 
validate any prior or subsequent proceeding. 

The first point made by respondent’s counsel is 
that the judgment is a nullity because the printer 
failed to attach toa copy of the paper his cer- 
tificate under oath, of the due publication of the 
delinquent list, for the time required by law. 

This the statute, sec. 185, requires; and also 
that he shall deliver to the collector, and also at 
the time judgment is prayed, is required to file it 
as a part of the record of the court. 

This certificate is no part of the notice, or the 
advertisement of the notice. It is not published 
with the delinquent list, nor is its publication re- 
quired by the law. The printer is required to 
make it, in order to preserve the evidence of the 
due publication of the delinquent list. Sec. 185, 
requiring this aflidavit, does not say what force 
and effect it shall have, or what office it shall 
perform. 

But sec. 174, Wag. Stat. 125, provides that when 
any notice or advertisement shall be required by 
law, or the order of any court to be published in 
any newspaper, * * * * the affidavit of the 
printer or publisher, with a copy of such adver- 
tisement annexed, stating the numbers and dates 
of the papers in which the same was published, 

hall be suflicient evidence of the publication. 





This affidavit is sufficient, but not the only evi- 
dence. The statute does not exclude any other 
mode of proof of the facts of which the printer’s 
affidavit is declared suflicient evidence. The 
county court of Schuyler County, by its judgment 
found, and it is expressly recited therein, that the 
collector had given due notice, and that recital is 
no more open to controversy than when it occurs 
ina judgment of the circuit court. By the ex- 
press terms of the statute, the judgment of the 
county court has the same force and effect as one 
rendered by the circuit court, and that a judg- 
ment by the latter, reciting that defendant was 
duly served with process, can not be collaterally 
assailed, is too well settled to require any cita- 
tion of authorities to support the proposition. 
Voorhees v. Bank of the United States,10 Pet. 449, 
a leading case on the subject, has been followed in 
this and in most all the States of the Union. It is also 
worthy of remark, that the statute of 1865 required 
the collector to make affidavit, until by the act in 
question, that duty is imposed upon the publisher 
or printer, and it might with some plausibility 
have been contended, under the former act, that 
the certificate constituted the oflicer’s return. 
But not so under the act of 1872. 

On what evidence the county court found the 
fact so recited in the judgment, is not open to in- 
quiry, unless the recital is contradicted by the 
record itself, but that no copy of the paper was 
shown with said certificate, or that one was shown 
which had not the certificate attached, and which 
the defendant alleges, and proves, for that matter, 
to have been the one upon which the court acted, 
is not suflicient to show that due notice was not 
given, since that fact may have been otherwise 
satisfactorily proved It was not competent, ex- 
cept by the record itself, to show that the recital 
was untrue. 

With respect to the omission of the dollar char- 
acter, from the column headed ‘Tax, interest and 
costs,’ a similar question was directly passed upon 
by the Supreme Court of New Hampshire, in Ca- 
how v. Coe, 52 N. H. 523, in which was involved 
the validity of the sale of land for taxes, under a 
law which, it appears, gave the collector power to 
sell without any judgment, or giving him power 
to advertise the property for sale, and to state in 
the advertisement the amount of the taxes due. 
In the advertisement the tax was stated to be 
+300," the warrant ‘‘100,’’ and the total ‘‘400,”’ 
and the court held it sufficient, observing that the 
figures may be understood to signify cents, the 
least denomination of our money in common use. 
In the case at bar there was a comma separating 
the figures, as follows, ‘5,68, and they were 
placed in the column at the head of which were 
the words, ‘‘Tax interest and cost,’ and no one 

could have been in doubt as to the import of the 
figures, although the dollar character was omit- 
ted, and certainly such an objection can not pre- 
vail against a title acquired under a judgment re- 
citing expressly that due notice of the proceedings 
had been given. Jones v. Gilles, 45 Cal. 541. 
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The dollar character, with the annexation ‘‘cts.,”’ 
were placed at the head of the first column of the 
tax list as published, and were omitted from the 
subsequent column of the list, as appears from 
the bill of exceptions, and there can be no pre- 
tense that the owner of that land was uninformed 
by that publication of the exact amount of the 
taxes, interest and costs, due on the land. The 
trial court instructed the jury that the omission of 
the dollar character was fatal to plaintiff’s case; 
the other points were ruled in plaintiff’s favor. 

With respect to respondent’s third point. Sup- 
posing the proper construction of sec. 166 to be, 
that the county court is required before levying 
the tax, to ascertain and enter of record the sum 
necessary for county purposes; yet the omission 
to do so is but an irregularity, and can not be held 
to invalidate the entire county levy, which would 
be the effect if the position contended for by re- 
spondent be correct. The revenue law would, 
without this requirement, have sustained a levy, 
then it is clear that the legislature may declare 
that the failure to comply with it, shall not vitiate 
the levy, or a sale of land for taxes assessed un- 
der the law. 

But is the construction of 166 contended for the 
correct one? It provides that, ‘‘As soon as may 
be, after the assessor’s book of such county shall 
be corrected and adjusted according to law, the 
eounty court stiall ascertain the sum necessary to 
be raised for county purposes, and fix the rates of 
taxes on the several subjects of taxation, so as to 
raise the required sum, and the same to be enter- 
ed in proper columns in the tax book.’? Which is 
to be entered in proper columns of the tax book? 
The gross sum necessary for the county purposes? 
Evidently such is not the meaning of the section. 
The rates of taxes on the several subjects of tax- 
ation are to be entered in the proper columns in 
the tax book. It may be prudent and proper to 
enter this gross sum necessary for county pur- 
poses upon the record, but surely it was not in- 
tended that it should be entered on each column 
of the tax book, and there is no one column in any 
tax book appropriate to that object. The ‘“‘same”’ 
in the section refers to ‘trates’? and ‘‘subjects of 
taxation”’’ only. 

That the judgment was signed by ‘‘Neuman, 
president,” instead of ‘‘Presiding justice,’ does 
not invalidate it. Sec. 193 Wag. Stat. 1199, pro- 
vides that the judgment shall be signed by the 
‘presiding justice;’’ but if in fact the presiding 
justice, or, as in this case, the clerk for him, 
signed it, that is sufficient, whether he is so deg- 
ignated or not. Freeman on Judgments, sec. 40, 
note 5; Osborne v, State of Ohio, 7 Ohio, 214. 
The records of the court show whether he is or 
not the presiding justice. But if it were required 
that he should indicate his official character after 
the signature, the word ‘‘President’’? was sufli- 
cient. Ledwell v. Birney, 69 Mo. 144. S 

The objection to the deed made by respond- 
ent’s attorney in addition to the foregoing, is that 
before the advertisement or sale of the land for 





delinquent taxes, the agent of the owner of the 
land went to the coJlector’s office to pay the taxes 
assessed. and was informed by the collector that 
there were none against it. There was no tender 
of the taxes, and if there had been, it may be ob- 
served, that it was not the tender mentioned in 
the proviso to sec. 219, which is a tender of the 
redemption money after the sale for taxes. If 
misinformed by the collector, the publication of 
the delinquent tax lis:, as required by law, gave 
him correct information on the subject. Itis no 
answer to this, to say that he may not have seen, 
er did not see the publication; the law conclu- 
sively presumes that he did, for all the purposes 
of that proceeding. 

There is a manifest disposition on the part of 
courts, and it is not confined to inferior courts, to 
apply more stringent rules to the proceedings and 
judgments for the enforcement of taxes than ob- 
tain in other cases; and this court has gone as far 
in its rulings in favor of the tax-payer, whose 
land has been sold for delinquent taxes, as is pos- 
sible without an utter disregard, not only of the 
well established principles of the common law, 
but of plain, unambiguous statutory provisions. 

The citizen who neglects or refuses to pay his 
taxes, has no right to expect a court to stultify 
itself by a judicial decision in order to invalidate 
a sale of his land for taxes. The tax is the price 
he pays; or should cheerfully and promptly pay, 
for the protection which the government affords 
him for his life, liberty and property. 

The judgment is reversed and the cause re- 
manded. 

SHERWOOD and HoueH, JJ., concur; the other 
judges dissent. 





HUSBAND AND WIFE—DURESS—ALIENA- 
TION OF HOMESTEAD. 





VANCLEAVE v. WILSON. 





Supreme Court of Alabama. 

1. Duress, exercised by the husband in procuring 
the wife’s signature to a mortgage of the homestead, 
will not affect the right of a mortgagee for value who 
had no notice of and did not participate in the wrong- 
ful act. 

2. A defect ina certificate of acknowledgment is. 
cured by a subsequent reacknowledgment. 


From St. Clair Chancery Court. 

A statement of the facts is not necessary to a 
proper understanding uf the points here decided. 

SOMERVILLE, J., delivered the opinion of the 
court: ° 

The decisions of this court settle the principle 
that where an instrument is procured to be exe- 
cuted by duress, and the mortgagee or other pur- 
chaser for a valuable consideration, does not par- 
ticipate in such wrongful act and has no notice of 
it, the validity of the conveyance, is in no wise 
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affected or vitiated. Moog v. Strang, December 
Term, 1881. And it has been expressly held that 
this principle holds equally well when applied to 
the case of duress practised by a husband upon 
his wife in obtaining her signature to a convey- 
ance which is invalid without it. Rogers v. Ad- 
ams, 66 Ala. 600; Moses v. Dade, 58 Ala. 211; Ca- 
hall v. Building Association, 61 Ala. 232. The 
evidence here shows that the vendee of the prop- 
erty in question was a purchaser for value, and 
that neither she nor her husband, who acted as 
her agent in taking the deed of November 20, 
1878, was privy to, connived at, participated in, or 
had any notice of the alleged duress. Under the 
principle above stated, this fact was fatal to the 
equity of the bill and there was no error in dis- 
missing it, 

It may be true, as argued, that the deed as first 
executed, was invalid by reason of the defective 
acknowledgment of the wife, her voluntary assent 
and signature not having been certified by: the 
justice in conformity to the statute touching the 
conveyance of homesteads. But a new acknowl- 
edgment was made to cure this defect and, being 
properly certifled, legally operated to do so. 
Whether it related back to the date of the orig- 
inal delivery of the deed, or was only operative as 
a new delivery from the date of the last certifi- 
cate—a point on which our decisions do not en- 
tirely harmonize — is immaterial. Cahall v. 
Building Association, supra; Balkum v. Wood, 
58 Ala. 642. It is sufficient that the vice of the 
first instrument was cured before the present bill 
was filed, and no question is raised as to the in- 
tervening rights of any third person. 

There is yet another objection to the equity of 
the bill. As amended it is a bill filed by the wife 
alone for the purpose of setting aside a conveyance 
of the homestead made by the husband and wife,on 
the alleged further ground of duress practiced 
on her, and upon the ground that the conveyance 
was void for want of the proper certificate of ac- 
knowledgment. It is manifest that the wife had 
no such interest in the property as would author- 
ize her to sue alone in such a case, even were the 
interposition of equity otherwise justifiable. The 
title of the property and the right of homestead 
are bothin the husband, not in the wife. She 
may exercise a veto power upon his right of alien- 
ation, and may enjoy the privilege of co-occupa- 
tion by his permission, but during the husband’s 
life she possesses no property in the premises, 
certainly none which would authorize her to file 
a billin her own name to remove a cloud from the 
title. Dooley v. Villalonge, 61 Ala. 129; Long v. 
v. Mostyn, 65 Ala. 543; Fellows v. Lewis, 65 Ala. 
343; Jones v. DeGraffenreid, 60 Ala. 145; Holley 
v. Flournoy, 54 Ala. 99. 

There was no error in the decree of the chan- 
cellor sustaining the demurrer to the bill as orig- 
inally framed. John M. Vancleave, the husband 
of appellant, was at first made co-complainant 
with her in the suit, but his name was stricken 
out by amendment during the progress of the 





cause, and he was made one of the defendants to 
the bill. He had become the tenant of Wilson 
after making the deed in controversy, having 
rented the premises from the latter. Upon the 
expiration of the lease, which was for one year, a 
judgment in unlawful detainer had gone 
against him as lessee before a justice of the 
peace, and the bill seeks, among other 
things, to enjoin this judgment. Conceding 
that the deed of conveyance to Mrs. Wilson was 
void and that John M. Vancleave held the undis- 
puted legal title to the premises in question, a 
judgment against a lessee in unlawful detainer 
can not be enjoined without special grounds of 
equitable intervention such as are no where 
averred in the present bill. Abrams v. Watson, 59 
Ala. 524; Tatum v. Walker, Dec. Term, 1881; 
Hamilton v. Adams, 15 Ala. 596; Turnley v. Han- 
na, 67 Ala. 101. He had gone into possession of 
the premises, or at least had retained possession 
of them as the tenant of Mrs. Wilson, and he 
could not be permitted to deny the relationship or 
dispute the title of his landlord without first sur- 
rendering the possession. Norwood y. Brown, 
MS., Dec. Term, 1881. This is upon the clearest 
principles of estoppel. 

We see no error in the ruling of the Chancellor, 
and his decree must be accordingly afiirmed. 
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1. AGENCY—LIABILITY OF AGENT NOTWITHSTAND- 

ING GOOD FAITH. 

An agent who, in effecting a contract on behalf of 
his principal, makes representations in excess of 
his authority,on the faith of which the other party 
contracts, is liable in damages to the same extent 
that the principal would have been liable,had the 
representations been authorized. The fact that 
in such case the agent acted bona jide without in- 
tent to deceive, is no defense in an action to en- 
force the personal liability of the agent. Kroeger 
v. Pitcairn, 8. C. Pa.. Nov. 20, 1882; 12 W. N. 
C. 375. 

2. ANIMALS — OWNERSHIP IN ANIMALS, WILD BY 

NATURE. 

To have a property in animals, birds and fishes in 
this State, which are wild by nature, one must 
have them within his actual possession, custody 
or control, and this he may do by taming, do- 
mesticating or confining them. This case, being 
a contest for the possession of a canary bird, and 
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3. 


4. 


5. 


6. 


7. 


it appearing that the bird was tamed, a right of 
property existed therein, and the person from 
whose custody it had been taken or had escaped, 
might regain it. To say that when one has a ca- 
nary bird, parrot, or any other bird which he has 
tamed, has kept for years and has trained to know 
its name, and to answer his call, any person who 
should capture it after an accidental escape would 
have the right to keep or dispose of it, is contrary 
to our ideas, of justice and law. Manning v. 
Mitcherson, 8. C. Ga., Jan. 23, 1883. 


ASSIGNMENT OF DEBT—BILL OF EXCHANGE. 


A bill of exchange‘or draft payable generally, and 


not out of any particular fund or debt, will not, 
before acceptance, operate as an assignment to the 
holder of the bill or draft of a debt due from the 
drawee to the drawer. Lewis v. Lawrence, 8. C. 
Minn., Jan. 10, 1888; 14 N. W. R. 587. 


BOND—PUBLIC OFFICER—SURETY. 


Defendant Porter was elected marshall of the city 


of Harrisonville, and as such marshall executed 
the bond in which this suit is brought, with the 
other defendants as sureties, conditioned that he 
should discharge all the duties of said office * * 
and faithfully and punctually pay over to the 
proper persons and said city of Harrisonville all 
moneys and effects to them belonging. By the 
city charter, the marshall is made ex-officio col- 
lector, and 1s required to give bond as such col- 
lector, and also bond as city marshall. It does 
not appear that he ever gave bond as collector. 
This suit is for the recovery of a large amount of 
taxes and fines collected, and for which he failed 
to account, and for which judgment was render- 
ed on said bond against him and his said securi- 
ties. Held, that the conditions of the bond sued 
or related to the duties imposed upon the mar- 
shall as such, aud not to his duties as collector, 
and that his securities did not directly or infer- 
entially undertake to become responsible for his 
delinquencies as collector. City of Harrisonville 
v. Porter, S. C. Mo., Jan. 15. 1883: 


CRIMINAL LAW — EVIDENCE OF DEFENDANT — 


CrROsS-EXAMINATION. 
The defendant having testified in his own behalf, the 


prosecuting attorney was permitted to cross-ex- 
amine him as to matters and crimes not testified to 
by him in his examination-in-chief. Held, that 
such cross-examination was wrong and not au- 
thorized by sec. 1918, R. S,, in which it is pro- 
vided that he ‘‘shall be liable to cross-examina- 
tion as to any matter referred to in his examina- 
tion-in-chief, and may be contradicted and im- 
peached as any other witness in the case.’’ State 
v. Laughlin, 8. C. Mo., Jan. 15. 1883. 


CRIMINAL LAW—EVIDENCE—PERSONAL PROPER- 

TY DISCOVERED ON THE LINE OF FLIGHT. 

It is competent to show the discovery of personal 
property on the line of flight of persons accused 
of murder, committed in the perpetration of rob- 
bery, where such property was connnected direct- 
ly with the deceased, though part of such prop- 
erty may have been at an earlier date stolen from 
the deceased. McConkey v. Commonwealth, 8. 
C. Pa., December 80, 1882; 13 Pittsb. L. J., 2238. 


CRIMINAL LAW—PRACTICE—QUESTIONS ASKED 
BY COURT IN THE EXAMINATION OF A WITNESS. 
Where it appeared that one was robbed, or claimed 

to have been robbed, and at time of the alleged 
robbery was so stupified by the liquor drank by 
him or the drugs contained in it, that on the wit- 
ness stand he had no satisfactory recollection of 








what did transpire on the day of the robbery, it. 
was not error for the judge to ask him: ‘* You had 
the money and was associating with these boys 
(meaning the defendant and another), and the 
next day the money was gone.’’ The judge evi- 
dently simply intended to arrive by a single ques- 
tion at what he knew, and shorten the examina- 
tion. Green». State, S. C. Ga., Jan. 23, 1888. 


8. FRAUDULENT CONVEYANCE—SERVICES OF CHIL- 

DREN AS CONSIDERATION. 

A was a surety on the official bond of M, and being 
liable thereon for defalcations of his principal, 
but without knowledge of the same, conveyed 
property to his children in consideration of their 
having remained at home and worked for him on 
the farm during their non-age, and in pursuance 
of a promise made by him to that effect, which 
conveyince left him without sufficient property to 
meet his existing liabilities under said bond: 
Held, that the services given to the father by the: 
children were not a valuable consideration for the 
promise or the conveyances, as they only did what 
in law they were bound to do, and therefore the 
conveyances were voluntary—without a valuable 
consideration—and invalid as against the lien of a 
judgment subsequently obtained against A on ac- 
count of said defaleations, either by the obligee 
in the bond or a co-surety who had paid the full 
amount thereof. But a conveyance to a grand- 
child under like cireumstances upon a promise to 
said child and its father, to make the same, is not 
voluntary, but a convéyance for a valuable con- 
sideration, and therefore valid, as against such 
lien. Dowell v. Applegate, U.S. C.C., D. Oreg., 
Jan. 5, 1883. 


9. HOMESTEAD—PROTECTION OF WIFE’S INTEREST 

IN—CHILDREN. 

A mortgage made by a married man and covering 
his homestead is void, so faras his homestead is. 
concerned, if executed without his wife’s signa- 
ture; and it can not become valid by the wife’s 
death, or by suffering a decree of foreclosure to be 
taken pro confesso in a suit in which no issue as. 
to homestead rights has been raised or passed up- 
on, and in which the wife has not been impleaded 
as defendant. In filing a right to protect a home- 
stead right in land which has been mortgaged by 
the husband alone, and against which a decree of 
foreclosure has been rendered ,the husband should 
be joined as complainant, but the decree in such 
a suit is forthe benefit of the family, and the 
death of the wife will make no difference if chil- 
dren survive. Shoemaker v. Collins, 8S. C. Mich., 
Jan. 10, 1883; 14 N. W. R., 559. 


10. JURY TRIAL—MISCONDUCT OF JUROR—VISITING 

PREMISES DURING TRIAL. 

The bare fact of a juror having visited, during the 
trial, the premises where it was alleged defendant 
had committed the crime of burglary, held, no- 
sufficient ground for discharging the jury. Peo- 
ple v. Hope, 8. C. Cal., Dec. 9, 1882; 10 Pace. C. 
L. J., 545. 


11. LANDLORD AND TENANT — FORFEITURE — REA- 

SONABLE TIME. 

In a lease for a term of years of a farm and a lot of 
cattle, there was a condition that on the failure of 
the lessee to furnish the stock with ‘‘suflicient 
care, food and water during the winter or feeding: 
season,’’ the lessor had the right, ‘‘at his op- 
tion,’’ to terminate it ‘‘and take immediate pos- 
session of said premises and stock.’’ Held, that. 
this option could be lawfully exercised only with- 
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in a reasonable time after the lessor learned of the 
lessee’s default. Catlin v. Wright, 8S. C. Neb., 
Dec. 29, 1882; 14N. W. R., 530. 


12. LANDLORD AND TENANT—PAYMENT OF TAXES— 


FORFEITURE—WAIVER. 

In a lease of premises by plaintiffs to defendant, the 
latter covenanted to pay the taxes, with the right 
of re-entry to the lessors in case of non-payment. 
In this action for re-entry: Held, that the accep- 
tance of rent accrued subsequent to the alleged 
forfeiture for the non-payment of the taxes, with 
knowledge of such non-payment, waived the for- 
feiture up to that time, and affirmed the lease. 
The covenant to pay taxes, with right of re-entry 
for non-payment, operates only from the affirm- 
ance of the lease, though the lessee is still liable 
fer the back taxes in an action upon his covenant 
to pay. Conger v. Duryee, N. Y. Ct..App., Dee. 
28, 1882; 23 Daily Reg., 177. 


18. LIBEL—INNUENDO—EXPRESS MALICE—PRIVIL- 


EGE. 

The plaintiff were bankers and the defendants a firm 
of brewers. The defendants hada dispute with 
the plaintiff’s manager as to the cashing of the 
plaintiff’s checks; and failing to obtain satisfac- 
tion from him, they thereupon issued to a number 
of their tenants the following circular: ‘‘ Messrs. 
Henty & Sons hereby give notice that they will not 
receive in payment checks drawn on any of the 
branches of the Capital and Counties Bank.’’ A 
run on the bank immediately afterwards followed. 
The plaintiff thereupon brought an action for li- 
bel, alleging as an innuendo that the meaning of 
the circular was that the plaintiffs were insolvent. 
Held, by the House (Lord Selborne, C., Lords 
Blackburn, Watson and Bramwell, Lord Penz- 
ance dissenting), that the circular was not in its- 
self defamatory, and that there was: no evidence 
to go to the jury that it was intended in a defama- 
tory sense, and that in the absence of express 


malice the occasion was privileged. Capital and’ 


Counties Bank v. Henty, Eng. H. L., Aug. 1, 
1882; 81 W. R. 157. 


14. MASTER AND SERVANT — CONTRACT — NEGLI- 
GENCE—PERILS NOT CONTRACTED FOR. 
In an action by a brakeman against the railway 


company for an injury received while doing dan- 
gerous work for which he had not been hired, be 
can show what he said on being ordered to per- 
form it, and that he protested against the require- 
ment. A party can always show by his own testi- 
mony that he did not enter into an agreement 
relied on against him, or voluntarily enter upon 
the performance of werk which had been imposed 
upon him, but for which he had not been en- 
gaged; and he may show this by testimony of 
what he said at the time he was directed to do 
such work. [In an action by a brakeman against 
his employer for injuries received while engaged 
in more dangerous work than that for which he 
had been hired, which he had been required to 
do, it is proper to allow a competent witness to 
show what the actual duties of a brakeman were 
in practice, in order to find how the additional 
duties differed therefrom. But where the witness 
himself was hired as a train baggageman, and, 
like plaintiff, had been ordered to take part in the 
extra work, a question as to whether, in his opin- 
ion, the order called him out of the line of his du- 
ty was immaterial. Where a railway employee is 
injured while in the performance of work to 
which he was wrongfully assigned and which he 
had never agreed to do, he is entitled to recover 





damages from the railroad company. Where a 
brakeman, on going into the employment of a 
railroad company, signs a contract binding him 
to obey all orders, rules and regulations, but in 
which the language applies equally to all classes 
of employees, the agreement to obey all orders 
must be construed to apply to all which are issued 
to him in the line of duty in which he is employed; 
and it does not empower the company to assign 
him to other duties wholly disconnected there- 
with and differing therefrom. And while the 
clause binding him to use care and caution applies 
to anything he may undertake to do, it is for the 
jury to decide whether he has violated it. Jones 
v. Luke Shore, etc. R. Go., 8. C. Mich., Jan. 10, 
1888; 14 N. W. R., 551. 


15. MORTGAGE—SUCCESSIVE CONVEYANCES OF PART 

OF MORTGAGED PREMISES—LIEN. 

A executed a mortgage of certain real estate to B, 
and then conveyed one undivided half of the 
mortgaged estate to C, and later conveyed the 
other undivided half toD. D obtained from B, 
on paying a proportionate part of the mortgage, a 
release of the undivided half conveyed to him; 
before the time of this release, B was notified by 
C of the pryor conveyance to the latter, and of C’s 
desire to have the mortgage debt first paid out of 
the undivided half conveyed to D, and it was ad- 
mitted that this portion of the lut was amply suf- 
ficient to pay the whole debt. Later D took a 
conveyance from C of the undivided half first 
conveyed to the latter, and in the settlement re- 
tained from the purchase money the sum which he 
found was still unpaid on the mortgage. He paid 
interest on this sum for two years, and subse- 
quently B issued a scire facias on his mortgage 
with notice toC and D. Hel@ (Sharswood, C.J., 
dissenting), that he was not entitled to recover. 
The status of the property was fixed at the time 
of the release. and C’s equity conid not be al- 
tered by any subsequent acts of D. Scharck v.. 
Shriner, 8S. C. Pa., Nov. 20, 1882; 12 W. N. C.398. 


16. NEGLIGENCE—DUE CARE IN CROSSING A RAIL- 

ROAD TRACK. 

A workman while on his way home in the evening, 
stood talking with a companion by arailroad track 
where three roads ran side by side, and where, by 
daylight, the track could be seen for two miles. 
He had drunk two glasses of beer. He was forty 
years old and familiar with the locality, and he 
also knew that a train was due. A well-illumina- 
ted passenger train which had broken its head- 
light, and had substituted an ordinary lautern 
therefor, approached, and was seen by several 
persons in the neighborhood. The workman, 
however, did not see it, but heard a rumbling 
which he supposed came from some vanishing 
train on one of the other tracks. He stepped on 
the track nearest him, with his companion, and 
both were struck, the latter*being killed; held, 
that he did net exercise due care. Mahlen v. 
Lake Shore, etc. R. Co., S.C. Mich., Jan. 10, 
1888; 14 N. W. R., 556. 


17. NEGOTIABLE PAPER— ADDITION OF SEAL TO 

NOTE. 

The addition of a seal to the signature of the maker 
of apromissory note destroys its negotiability by 
converting it into an instrument suable in cove- 
nant, whereby the period of limitation to an ac- 
tion upon it is enlarged to ten years, and it is 
withdrawn from the class of paper declared by 
Comp. Laws, sec. 1550, to be ‘*negotiable in like 
manner as inland bills of exchange.’’ Rawson vo 
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Davidson, S. C. Mich., Jar. 10, 1883; 14 N. W. 
R., 565. 


18. PUBLIC OFFICER—OFFICIAL ACT—LIABILITY OF 

SURETIES. 

The receipt of money by the clerk of a court of rec- 
ord upon a judgment in his office, whether paid 
voluntarily or made by a sheriff on execution, is 
an offieial act; and his failure to faithfully account 
for such money is a breach of his bond for which 
his sureties are liable in an action uponit. Mc- 
Donald v. Atkins, 8. C. Neb., Dec. 29, 1882; 14 
N. W. Rep., 529. 


19. RIPARIAN RIGHTS—ALLUVIAL DEPOSITS. 
Alluvion or deposit formed on the shores of a lake 
does not belong to the owners of land fronting on 
the lake. It is the accretion formed by rivers and 
streams only, that belongs to adjacent proprietors. 
Zeller v. Southern Yacht Club, 8. C. La., 15 Ch. 
Leg. N., 164. 


20. TELEGRAPH—CONTRACT LIMITING LIABILITY FOR 

ERROR IN MESSAGE. 

1. Telegraph companies, by printed rules and regu- 
lations upon their blanks so as to be noticed to 
the sender of a message,can limit their liability for 
delays and errors in transmitting and delivering 
messages, except when caused by misconduct, 
fraud or want of due care on the part of the com- 
pany, its servants or agents. 2. The mere fact 
that there was an error inthe message as deliv- 
ered, is not of itself sufficient proof of negligence to 
entitle a recovery. 3. In unrepeated messages the 
company is only liable when, in addition to an er- 
ror in the message as delivered, misconduct, 
fraud:or want of due care is shown upon the part 
of the company, its agents or servants. Western 
Union Tel. Co. v. Catchpole, Tex. Ct. App., 1 
Tex. L. Rev., 6. 








QUERIES AND ANSWERS. 





[*4* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 





QUERIES. 

10. A takes a mortgage of B for $250; it is defect- 
ively acknowledged and unrecorded. C has a debt 
against B for $250. A gives € actual notice of his 
unrecorded mortgage. D also has a debt of $250 
against B, and has no notiee of A’s mortgage. C sues 
out the first attachment on B. D also attaches; both 
attachments are sustained. A’s property is worth 
only $500. Who gets the money? Cite authorities. 

Grenada, Miss, J.dJ.8. 





11. The sheriff sells the homestead of A under exe- 
cution and executes deed for the same to B as trustee 
for the wife of A. A dies insolvent in possession of 
the homestead; his wife, after death of A, claims 
homestead under sheriff’s deed. Under the laws of 
Missouri, the sheriff’s sale is void, and upon the 
death of A, his widow is entitled only to a life estate 
in homestead, and the interest of A may be sold by 
his administrator. No administration was granted on 





the estate of A for two years, the party appointed by 
the court refusing to act. 1. Can D, a judgment 
creditor of A, by bill in equity, set aside the void 
sheriff’s deed and subject the interest of A to jis 
judgment, or is he compelled to take out letters of ad- 
ministration on A’s estate? In the latter case, the 
other creditors of A would share in proceeds of the 
sale. 2. Does D acquire a priority over other 
creditors, such as a creditor who first files a bill 
to set aside a fraudulent conveyance? Answer will 
please cite authorities. 4 





12. A applies to B, a dealer in dry goods, for a 
small quantity of clothes, amounting in value to $600. 
On A’s suggestion, B inquires of C respecting A’s 
ability to pay. C, knowing him to be wholly insolvent, 
and intending to help A defraud B, tells the latter that 
Ais entirely responsible: and B thereupon sells and 
delivers to A a bill of goods of the value of $600. A 
is at the time wholly insolvent; and B, on ascertain- 
ing the facts, brings an action against C and recovers 
on the ground of fraud, the exact value of the goods 
sold. Some time after A becomes a man of property, 
and B, just before the debt is outlawed, brings 
an action against him for the price of the goods sold 
and delivered. A interposes as a defense the recovery 
of the judgment against C, and its satisfaction. Can 
the plaintiff recover in this second action? Cite au- 
thorities. Mc. 

Omaha, Neb. 


QUERIES ANSWERED. 

Query 1. [16 Cent. L. J. 16.] Mrs. H died at 
Vubuque, Iowa, July 27, 1877, leaving two sons 
and five daughters her surviving. On October 17, 
1875, A, one of her sons, made a promissory 
note to his mother, due in one year. No admin- 
istration was had upon her estate. B, her other son, 
who lived with his mother, discovered this note 
among her papers after her death, and now holds the 
same. A admits the genuineness of the note, and that 
itis unpaid. What is B’s remedy to collect said note? 
Cite authorities. T. J. B. 

Answer No.2. B has no right to the note individually. 
Tf he wants to collect it, let him have an administra- 
tor appointed, and then A’s note would be counted in 
the effects of the estate. If one-seventh of the estate 
should prove greater than A’s note, then turn him 
ever his note at its face value, and pay him the bal- 
ance of his share as may be agreed on. If his note 
shows that he has received more than his share, the 
administrator, who would probably be B, could sue 
him for the balance. If, as is probable, no adminis- 
trator can be appointed owing to lapse of time, the 
best way to settle the matter weuld be by agreement 
among the members of the family. . 

Beloit, Kas. 





Query 4. [16 Cent. L. J. 16.] Can the eonfession 
of one party to incest ever sustain a criminal pros- 
ecution against that party without other testimony? 

Keokuk, lowa. H. 

Answer No. 2. No; unless confession isin open court. 
Code of Iowa, 1873, p. 685, sec. 4427. If that provi- 
sion has since been repealed, a confession, even in 
open court, will not convict, unless accompanied with 
other proof that the offense was committed. 1Greenl. 
on Ev. (18th ed.), sec. 217; 1 Whart. on Am. Crim. 
Law (6th ed.), sec. 688, and cases cited under each 
section. G. 

Beloit, Kan. 





Query 6. [16 Cent, L. J. 16.] A being in busi- 
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ness and embarrassed financially, and requir- 
ing the services of a clerk, bargained with 
his wife that if she would do such work in the 
store as the clerk would do, in addition to her 
usual household duties, so that he would not be re- 
quired to employ either a clerk or hire a girl, that he 
would pay her in money for her services what he 
would otherwise have to pay for clerk hire. She does 
the work and clerking as desired, and he dies or fails 
in business without paying her. Can this claim of the 
wife’s for services be put in and collected the same as 
that of any other person? Give authorities. 
LEx. 

Answer. Yes; unless your statutes forbid it. Schou- 
ler on Dom. Rel., says in speaking of wife’s earnings 
(sec. 162), and of the statutes enacted concerning 
them: ‘*Married women are allowed the benefit of 
their own labor and services. The amount (of earn- 
ings) she may thus acquire, is in certain States limit- 
ited to a specific sum, and statutes sometimes dis- 
criminate so as to protect the wife’s earnings derived 
from labor for another than her husband.’’ See also 
Schouler’s Husband and Wife, sec. 394. This ques- 
tion is also fully discussed in Bishop’s Married Wo- 
men, secs. 212-15 and secs. 782-34, wherein it is stated 
that, ‘*As a general proposition, post-nuptial agree- 
ments may be made between husbands and their 
wives, respecting her personalearnings * * * * 
and they will be good in equity, unless defeated by 
paramount claims of creditors.’’ Wisconsin, and a 
few other, States, hold the contrary doctrine. G. 

Beloit, Kan. 








RECENT LEGAL LITERATURE. 


M1noOR’S INSTITUTES. Institutes of Common and 
Statute Law. By John B. Minor, LL.D., Pro- 
fessor of Common and Statute Law in the Uni- 
versity of Virginia. Third Edition. Revised 
and Corrected. Richmond, 1882: Printed for 
the Author. 


These two volumes, which are the first of an in- 
tended series of four, treat respectively of,1. The 
Rights which concern or relate to the person; and 
2. The Rights which relate to things real. The 
most remarkable feature of this work, which has 
had, in the seven years that it has been before the 
profession, no inconsiderable share of success and 
popularity, particularly among those gentlemen 
of the bar who attended the law school in which 
the author is a venerated instructor; is its pecu- 
liar method of arrangement,which 1s an analytical 
division into heads and sub-heads, etc., of a char- 
acter that seem,to the unaccustomed reader,inar- 
tificial and awkward. This peculiar method will 
be best illustrated by the following short extract 
from the Introduction: 

‘Let us note now the admixture of the simple 
forms of government which are to be found in (1) 
The English Constitution; and (2) The American 
Constitutions. Wherein consider: 

li. The English Constitution. 
See 1 Bl. Com. 50, 51; wherein consider. 
1k. Element of Monarchy. 
The King. 
2%. Element of Aristocracy. 
The House of Lords. 





3k. Element of Democracy. 
The House of Commons, modified by 
the representative feature, is the mod- 
ern substitute for Democracy, and is 
divested of several of its rost glaring 
and dangerous defects. 
2i. The American Constitutions; 
consider. 
1k. Element of Monarchy. 
The President, and the Governors of 
the States. 
2k. Element of Aristocracy. 
Wholly wanting. 
3k. Element of Democracy. 
The Chambers of Legislature em- 
brace the representative feature, and 
are divided Into two bodies (some- 
times, as in Congress, based on differ- 
ent principles), whereby the undue 
superiority which naturally attaches 
to the law-making power is counter- 
acted, greater deliberation is secured, 
and the representation of different in- 
terests may be obtained, etc., etc.”’ 
The author in his preface expresses hinsself as 
sensible of the repellant effect of the arrange- 
ment adopted, but has decided to retain it in view 
of a conviction, founded upon an experience as a 
teacher of law extending over more than the third 
of a century, that there comes to the patient stu- 
dent from the method in question, ‘‘a clearness, 
definiteness and accuracy of apprehension which 
it is worth while to purchase, though it be at the 
expense of occasional unfriendly animadversion, 
and the loss of interest to the general reader.” 


wherein 





LEGAL EXTRACTS. 


PERJURY AND PERJURERS. 

The English newspapers are discussing the 
question whether the crime of perjury is on the 
increase in Great Britain. At a late criminal trial 
in London, it was shown that a certain attorney 
carried on a regular business in subornation. It 
is said that all kinds of testimony can be pur- 
chased in that city very cheaply—the regular pay 
of witnesses being a pound sterling in case the 
cause is won, and half that sum if it is lost. This 
was the agreement in the case which developed 
these startling facts. It was an action for dam- 
ages claimed for injuries inflicted by being run 
over by a cart, the owner of which was charged 
with gross negligence. On the trial the witnesses 
confessed that they had perjured themselves, and 
said they had been told by the attorney exactly 
what to say on both direct and cross-examina- 
tions. Strange as it may appear, these witnesses, 
while confessing their infamous crime, did not 
seem to think that they had been guilty of any- 
thing but an ordinary peccadillo, looking at the 
matter in the light of a business transaction. 

A London paper, discussing this case, says that 











100 THE CENTRAL LAW JOURNAL. 








‘these revelations are very depressing, because 
such cases are, in the opinion of experienced men, 
growing frightfully frequent.” It is said that near- 
ly all respect for the sanctity of the witness-box has 
disappeared. The paper referred to thinks that 
this state of things is owing to an absence of the 
‘old fear ef hell’? which at one time moved men 
to tell the truth. 

The same causes that operate in Great Britain 
are in force here. The fear of punishment in a 
future state is growing less daily, while punish- 
ment in this world for perjury is so rare as to be 
a novelty. As is suggested by the London pa- 
pers, the only remedy for this cordition of affairs 
is to “‘strengthen the laws against perjury.’ How 
this can best be done is not stated. It is certain, 
however, that, as the law now stands, perjury, 
even in open court, is seldom if ever punished. 
We often hear of perjury committed in our courts 
of record—perjury that is so barefaced that the 
court calls attention to the fact, but the papers 
are seldom enabled to report that the perjurers 
are punished. Last week, in the surrogate’s of- 
fice in New York, a policeman of that city was 
called on as a witness in a will case involving a 
large amount of money. He swore positively that 
he had read a certain long affidavit which was in 
writing. The counsel for the contestants proved 
by the man himself that he could not read either 
writing or print. The false witness being of course 
in court, was reprimanded by Surrogate Rollins, 
but we have yet to hear that the perjurer was sent 
to jail, or that itis intended to punish him for 
his ‘‘false swearing.” 

It is doubtful whether a growing disbelief in 
hell has any influence in this matter. There are 
no statistics which can be depended on, going to 
show that such is the case. No record has ever 
been kept, and probably if there were, it would be 
found that there were as many believers as disbe - 
lievers who had forsworn themselves. ‘‘Acci- 
dent cases’’ are peculiarly open to perjury. Ev- 
ery accident draws together a crowd, and creates 
confusion and excitement. ‘The attention of each 
spectator is drawn to the accident itself, and not 
to what his neighbor is doing; so that if a man is 
willing to swear as he has been told to do, it is 
difficult to disprove his testimony. Such cases 
afford especial opportunity to the suborner and 
the perjurer. The usual class of witnesses in sueh 
cases are said to be ignorant and superstitious. 
But while the English press discourses long and 
learnedly on perjury by such witnesses, it forgets 
to say anything about the spread of that crime 
among the educated. If a decay of “the fear of 
hell”? is the reason why perjury is spreading 
among the lower classes, most certainly it would 
be a better reason for the same crime being com- 
mitted by witnesses belonging to the learned pro- 
fessions, and to the well-read people of every 
community. This argument advanced by the 
English press is a very poor one, for a belief in 
future punishment never prevented perjury. If 
such belief prevented people from committing 





perjury, it would also prevent them from robbing, 
murdering, embezzling, and all other kinds of 
crime. 

Perhaps the frequency of perjury is owing to 
the looseness with which oaths are administered. 
Very few persons are punished for swearing false- 
ly, since, under the statute as it now stands, con- 
viction is difficult. First, the accused must 
have sworn to ‘‘a material fact’? in a case in 
court; and then, his crime must be proved by at 
least two credible witnesses. It is not so much 
because of a disbelief in hell, as because of a 
disbelief in earthly punishment that perjury is 
practised. 








NOTES. 





——PorTRAIT OF JuDGE Napron.—To nearly 
all our readers in Missouri, the face and form of 
the late Judge William B. Napton have long been 
familiar. Hus distinguished career upon the Su- 
preme Bench of this State, commencing as it did 
in 1839, and terminating in 1880, with but a few 
years intermission, has fixed his place among the 
central figures in the history of Missouri during 
its most eventful period. It will, therefore, grat- 
ify our readers to know that a short time before 
Judge Napton’s death,he yielded to the expressed 
wish of his admirers in the profession, and visited 
this city for the purpose of sitting for his portrait. 
The artist chosen was Mr. Frank M. Pebbles, of 
Chicago, whose reputation as a portrait painter is 
second only to that of the famous Healy. Those 
who have seen the picture, say that Mr. Pebbles 
has been peculiarly fortunate in securing a per- 
fect likeness. It is on a very large canvas, 60 by 
42 inches in size, showing nearly the full figure, 
and hasa frame around it twelve inches wide, 
making the whole height seven feet. It will ar- 
rive in the cify from Chicago next week, and 
will then be placed on public exhibition. When 
it comes, we will advise our readers fully as to the 
time and place when and where it may be seen. 


——Tne Law Times has this to say upon the oc- 
casion of the removal to the Royal Courts of 
Justice: ‘Farewell, Westminster Hall! The 
training school of generations of great lawyers 
and advocates, the theatre in which the greatest 
of English common lawyers and advocates have 
carved out their reputations and taken part in the 
tragedies, comedies and farces which make up the 
sum of litigation. Itis impossible to quit this 
grand home of so many splendid memories with- 
out one pang; but it is the pang which a legatee 
feels, who, whilst losing a friend, receives a rich 
bequest. We can transfer our affections to the 
scene of our future labors without losing any of 
our respect and reverence for the great forensic 
arena of our ancestors. Piously but joyously we 
repeat, Westminster Hall, farewell!” 
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